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PREFACE 

The Y i l i f a r ~ i  Low Rerieic is designed to  provide a medium for 
those interested in the field of military law to share the product 
of their  experience and research with their fellow Inwyer3. 
.irticles should be of direct coneern and impart  in this  area of 
scholarahip, and preference wil l  he gi'en to those articles haying 
lasting value as reference material for the military l a w w  

The i l s h t a r y  L a x  Review does not purport  to promulgate De- 
par tment  of the Army policy or to  he in any sense directory. The 
opinions reflected in each article are  those of the author and do 
not necersarily reflect the Yiew of The Judge Adrocate General 
or the Department of the Army.  

Articles, comments, and notes should be Submitted in duplicate 
to the Edi tor ,  Jlilztary Laic R W W I L .  The Judge Advocate General's 
School, U. S Army, Charlattesville, Virginia. Footnote8 should 
be set  out  on pages separate f rom the text  and fol ioa the manner  
of citation in the Harvard Blue Book.  

Tbi= R c i ~ e n .  may be cited as >Iil. L. Rev., April 1963 fDA Pam 
2i-100-20, 1 April 63) (number of page) .  

Far sale by the Superintendent of Documents, Pni ted States 
Government Pr int ing Office, Washington 25,  D.C., Price: S.75  
(single copy) Subscription pr ice:  t2.50 a year;  $.I5 additional 
for foreign mailing. 
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T H E  SOYIET STATUS OF FORCES AGREEWENTS: 
LEGAL LIJIITATIOM OR POLITICAL DEYICES? * 

BY LIEUTES~ST COLOIEL GEORGE S. PP.EGH** 

I. 1STRODUCTION 

In the late months of 1956 and during 1957 t h e  CSSR negotiated 

substance the documents may conrain. and to put in proper per- 
spective the azieements and what they represent. 

Ten years after the end of fighting in Xorld War 11. the USSR 
had troop3 stationed in four  fareign states-Poland, Hunpary, 
P.umanx, and East Germany ( the  "German Democratic Republic" 
or G D R ) .  M'ith The exception of East Germany, the several 
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People's Republic were bound together with the USSR in a t i eh t  
network of bilateral treaties of "friendship, cooperation, ana 
mutual assistance." providing in peneral for  mutual Security anti 
varying from each other in only slight & p e e 3  In reality, the 
concept of mutual Tecurity was hinaed upon the r ieh t  and oblica- 
tion of the Soviet Army to  enter the territories of the People'- 
Republics and to remain there in case of war  or  threat of war.4 
In 1956 there was superimposed over these bilateral treaties a 
multilateral one, papularl>- called the U'arsaiv Pact.s a counterpart 
to  the North Atlantic Treaty Organization 

The V a r a a w  Pact contained no prorision concerninp the  ex- 
ercise of jurisdiction. tha t  is. the right to t r y  and determine legal 
issues arising from the stationing of troops of one state in the 
te r r i to ry  of another. In t ru th ,  no need f a r  such an azreement 
appeared nece~sary,  The bloc nations, each beins under Com- 
munist Par t?  domination, following a philosophy of law siniilar 
to  tha t  of the Soviet Union, and aCti\-ely courting Soviet frlend- 
ehip, simply exercised no jurisdiction over the  Soviet farces 
etationed there. Instead, the Soviets ap 
abroad the  principle of extraterritorial 
Soviet law fallooed the troops wherever they were stationed so 
that they continually remained subject t o  tha t  law, and only tha t  
law was permitted to  be applicable to them 

Almost a year and a half passed a f te r  The signing of the TVaranw 
Pact, during which no publicity concerning any need f o r  a base 
rights or s ta tus  of forces agreement disturbed the apparent calm 
of relations between the USSR and its sR*ellite states Then, 
rapidly. within less than six months, four  bh.teral nonrecipracsl 
s ta tus  of forces agreement8 were signed by plenipotentiaries of 

a Eg Trealy of Fr.end%hlp. Mutual Aid a n d  Poa:-War Co-operst on Be. 

ship. Co.operation and \Iifual 
R Feb 1948, 48  U N 1 S 181; 
utusl Asmtanie  Betueer Hungary s n d  E.S S R ,  Feb 18. 1 9 i B  18 

.S 1 6 3 ,  Treaty of FT>endsh>p Co.aperation and .Ilu:ual A i d  Betrieen 
Poland and Hrngary .  June 18. 1918. 25 1 . N . T  S 318; Treaty of Friendihip, 
Co-operatian snd Mutual A ~ s m a n e e  B e t w e n  Poland and Romaria.  Ja 
1819. 8 5  U . X T  S. 21 

4 Brakes. Leoal Stohci o f  Soviet T ~ o n p s  ,n Cmira i  a , d  E n s t e m  Eit 
(1858) IDraff.  Legal Committee. Assembly af Captive European Kat 

L Treaty of Fr,endship, Co-operaf:on and hlvtual Assistance. Hau 1 4  
218 U I\' T S 3 This treaty was a i m e d  by Albania, Bulparia, Czechaaiauak 
the German Democratic Republic. Hungary, Poland. Romaria. and  tiie 
U S  S . R  Bncf D a t a  on 
I t s  S gnif icaner.  Statui Conslziution. Puipases, and Operations (1960) ( U q -  
published manuscript. Dickinron College).  

2 *co 6 0 6 2 8  

See Gavrilavic, The Wm6aw T i e a i d  O~gonzrai,on. 
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the USSR each with a bloc state where Soviet troops were 
s t a t m n d e  

There instantly arises B question as to why the agreements were 
entered into to  begin with and what purposes they were expected 
t o  s e n e .  Do these agreements ln fact establish R formula for tke 
exercise of jurisdiction to  resolve military related lepal questicns 
arising between the nations concerned, thus creating at  least 
Some degree of lepal limitation upon the L-SSR' Or are these 
agreements merely political tools, performing political tasks 
under cover of a treaty of apparent binding force? Are these 
treaties intended to be realistic statements of effective law' O r  
do  they accomplish some symbolic purpose fa r  more usefol t o  the 
Soviets than mere regularization of previously established l e ~ a l  
relationships? 

11. BACKGROL'SD TO T H E  TREATIES 

4. T H E  D E V E L O P V E S T  OF T H E  .IIODERS S T A T E S  
OF FORCES T R E A T I E S  

The stationing of troops of one sovereign nation, usu1111y called 
in modern terms the "aendmg state, ' '  on the t e rn to ry  of another, 
the "host state" or the "receiving state," for substantial periods 
of peacetime, presents a palsxy of problems which inevitably find 
their  way, in one farm or another,  into cour:s of l a w i  The under- 
lying question in the legal solutions to these problems is the choice 
of law to apply. for there is fa r  183s difficulty in determining 
a h e t h e r  a particular act or ornissmn is legal within the l a w  of B 
certain state.  The choice of law 1s restated as a n  aspect of the 
problem of jursdiction, that  LL, a h o  has the right under the cir- 
cumstances to try and determine the issue. 

The basic rule t o  determine choice of law involving fareign 
persons in courts of a host state hinges upon the doctrine of ter-  
ritorial sorereignty.8 Tha t  is to say that  the host state normally 
has exclusire jurisdiction o ~ e r  all things and persons within its 
own terri tory,  Subject only to certain exceptions! Under tradi-  

L See Bkkav, Arg,i,nints on ' t r  L e g a l  Statiir o l  Sov ' l r t  Troops T t n i p o r a m i ~  
-~ 

3 J o  rf Resolai!on SOD B e l o w  t h e  House Cninmilicr on 
C a w ,  1 s t  Sesi  160 i t  ~ e q .  ( 1 9 5 6 ,  19661 

9 See Ass'" of the Bar a i  the City of New York, Camm. on l n t ' l  I., Report 
an Sratvs of  force^ Agreements ( 1 9 5 8 ) .  
*GO P062B 3 
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whether the host s& or the military COUT+B of the sending state 
hare the right to proceed in 8. case, A ''Wa1Tel'~ prov1- 
d o n  permits either state t o  yi' t =.e rcise the jurisdic- 
tion. Another important pronsion is conc&n%kwth the aettle- 
ment  of claims by persons of one Bide against those of the other.11 
Yet others deal with problems of entry and exit, use of realty and 
facilities, vehicle licensing, taxation, customs laws, currency, and 
exchange regulations. 

B. SOVIET RELAXATION OF COSTROLS 

In 1955 the Soviet Union relaxed their str ingent controls over 
the satellites in what has been called a decompression," or a 
gradual release of pressure within the restricted bioc area. Others 
have referred to  this chanpe in att i tude as the thaw in solid bloc 
relations. In any event, that  year saw a serious effort by the 
Soviets to find a new formula for relationships within the bloc, 
to give greater authority to each satelli:e in salving internal prab- 
lems with diminished Soviet interference. while a t  the same time 
preser\-~ng bloc solidarity. 

The Soviets inaccurately measured the "head of steam" that 
had collected within the bloc. The relaxation of controls was 
answered by increasing clamor for greater internal freedom. by 
the voicing of dissident policies, and by revisionism. "The thaw 
was turning into a deluge." By mid-1956 the Soviets were con- 
fronted in several key areas wlth resistance unlike anything they 
had experienced since the early days of the bloc. 

S w i e t  response took ~everal  forms. Jl i l i tary power was used 
to crujh or to persuade by intimidation. Political maneuvers were 
employed to remove ineffective or unreliable satellite ieaders, sub- 
st i tuting in their  place obedient Servants or a t  least acceptable 
and cooperatire followers, albeit of a nationalistic stripe. Finally, 
the Soviets made certain concessions in the farm of promises and 

1 3  NATO SOPA. art Vl l l  
14 Dallm. I h r  Sariel  Stoke m Eastern Europe. 317 Annals 138-45 ( 1 9 5 8 ) .  
16 Brzezmski, ~n his valuable buak,  T h e  S w a t  Bloc, Cmtd ond Confliol 

(1950).  wrote: "The Sawets,  C O ~ S C I D Y S  a i  their power posman. yet wantmg 
to ~ 1 a . e ~  their leader3h.D on a inore reliable bails.  were not l i r m a r i l ~  m. 

~ 

Commun~st aorld. . . Alan, cy September 1985. Sbmet redefiniiians could no 
longer eantain the developments nurtured by the dissipation of Stalinism and 
eryrtalliied by the reconciliation with Belgrade. The thaw was turning into 
a deluge." id. at 205. 

*GO 8012B 5 
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agreements, the latter category including the status of forces 
agreement3 of this study. 

111. T H E  C O N T E S T  OF T H E  SOVIET STATUS O F  
FORCES TREATIES 

A. THE M R l i A L  STATEXEST 
The first agreement. dated in December 1956. war with Poland.16 

The other three suickl>- follow& using similar format. Each 
employed a remarkably s imik r  pattern of a preliminary joint 
Statement to The effect that  ;he respective government? decided 
to  conclude the arreement and f a r  that  purpoae had appointed 
plenipotentiaries. who were in each case the officials heading the 
ministries of foieign affairs and defense. 

1. SiioJnritiis 

Aii four  treaties recognize the etarioning of Soviet troops as 
being only temporary, reaffirm the swereignty of the satellite, 
end annoiince that the troops may not interfere in the internal 
affairs of the bloc members concerned." None of the four treaties 
refera to the permision far Soviet troop presence being thereby 
granted. but each presumes such presence. 

Each of the aEreements prorider for coneultation or agreement 
between the satellite and the USSR resardinp Btrength and places 
of stationing of the Soviet troops. The satellires are permitted 
some Yoice regarding military m a n e u r e r ~  of Sovier troops. 

In each agreement, using almost identical language. the Soviet 
force personnel and members of their families a re  declared obliged 
to respect and abide by the locai satellite la\<,, and no distinction 
is made betaeen c i v i l  or criminal laws 

The nea r ing  of the military uniform and the carrrinp o 
by Soviet personnel is authorized in accordance with t t , ?  pro 
~~ 

I 6  Legal Starur of S a v i e t  Forces Temporarily Stationed :n Poland, D e i .  1:. 
1956. 2 i G  U S T S 1% For B chronological table of the Soviet  treatlea con. 
cerning the status of :'leu f o r c e s  and representative extracts of :bee  apree- 
ments.  3 - e  t he  Appendix to th 3 article 

''These p ~ m e l ~ l ~ s  uere breached early. lmre Nagy, deposed es premier 
in H v n ~ a r i  when the Sornet Arm? suppressed his eavernment m November 
4, 1966. sought r e f w e  in the then-frnendly Yuposlaiian Embassy r n d e r  falae 
pretences he 1>a1 enticed t o  leave rhe Embssi.  arrested by Saviet soldiers, 
taken a e m b s  the border t o  R u m a r m  and mbiequerflg.  without any mrc of 
extradition proceed?ner. re:umed l o  Hureary f o r  :nal H:r e x e ~ ~ t l a n  xa8 
announced 10 June 1916 At  the flme of r h e  execution Sowet troops mareu- 
rered around Budapest A r m n b l )  of Captwe European Latma.  A Few 
Facrr on the Xew Cdoniahsm 21 (1960). 
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of the Soviet regulations. The treaties require Soviet registry 
and marking of military rth;cies, notice of the markings to the 
local satellite, and recognition of the ralidi:>- of the Soviet vehic- 
ular licenses without fu r the r  eaamination or fee. 

A formula for the determinailon of jurisdiction in criminai 
matters provides for application of local law eenerall?. except 
where the aileged offense is committed when official dut 
bemg carried out or if the accused committed his offense against 
the USSR e x d m i w l y  or  the parties cancezneci are Soviet force 
Personnel or their  families. Soviet law applies in the case of thebe 
"exceptions," but there remains an area of concurrent jurisdic- 
tion not clarified by this formula. All fou r  treaties are riient re- 
garding the matter of former jeopardy or the disposition of the 
case? xhich are mixed, tha t  is, v h e r e  there are two or more 
victims or two or more accused, a t  leaet one of each being Soviet 
and one being a satellite citizen. Recognition is giwn to the 
exercise of jurisdiction in the satellite state by a Soviet military 
court in certain instances. Finally, in the criminal matters there 
is a provision for the making of a request for transfer or jurisdic- 
tion (similar to  the "waiver" procedure in the NATO SOF). 

Ilu:uai assistance in the performance of certain iepal tasks is 
promised and to be implemented in supplementary agreements. 

Ail four treaties provide fa r  recall, upon request of the bloc 
member state,  of Soviet force personnel convicted of violating the 
local law. Such recall D ~ ~ S U D O O S ~ S  conviction of the accused. in fh-  . .. 
out regard to nationality of the forum, and request by the com- 
petent authorities. 

The sateliites undertake to hold persons, committing offenses 
against the Soviet troops or members of their  families, responsible 
in the same fashion as if the offense had been committed apainat 
members of the armed farces of the satellite concerned. 

Soviet use of certain realty and Services requires supplemental 
agreement of the satellite government. Provisions cavering claims 
arising on either side, individually or in the governmental capacity. 
are  quite similar to one another. Also similar a r e  provisions for 
the return without indemnification of certain facilities by the 
Soviets when no longer needed. 

An article concerns itself with definitions of who is to be 
considered a member of the Soi,iet forces and what  is meant by the 
term desrr,bing the place of stationing of Soviet troops. In all 
cases Sone t  army Servicemen and civilians who are Soviet 
citizens employed with the farces a re  included in the t e rm "mem- 
bers of the Soviet forces." 
*GO l 0 d l B  
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2. Ease,,tiol Diffi,eiiecs 
Scrutln? reveals marked differences which conceivably reflect 

disparity in the Sor ie t  relationehip and the varied CircurnStances 
of each satellite." 

a.  Tl ir  p i e n i v b i e  
The mart  striking difference is found in the preamble. The 

Polish treaty has  no ianguape purporting ro give the reasons far 
the execution of the treaty. although at  the time of the Sower  de- 
claration of October 30, 1966. the Polish 
for t h e  Soi ie t  troop presence in language 
11, the prrambira of the orher three w e  
treaties note that  the Soviet troops' presence ii necessary ~n the 
respecrile areas to strengthen peace in Europe, and becauie of 
the remilitarization of West German? and the stationing of S B T O  
troops in Western Europe. All three of these preambles are 
replete with phrases deiigned to show the desire of the Soiret 
Union and the bloc members to br ing abour peace but that  this 
desire has not been fulfilled because of the pl-esence in Europe of 
aggressive military blocs ( N 4 T O ) .  that  the presence of the Soviet 
troops 1s in the interests of both the LSSR and the vdellite, as 
mel! as other European nations, and finally. emphasized with re- 
petition. that  the Soviet troops' presence is temporary. 

These preambles, each a I i tt!e different but enough alike 
to be dealt wi!h together, endeavor like the e n m e  t reaty itself 
to instill belief in the sovereignty of the satellite concerned by 
showing its capacity to enter  into formal apreementr with the 
senior member of the bloc, to offer a favorable explanation for  
Sone t  troop presence. to give added legal basis fo r  the Soviet 
troop presence, to capitalize on the Satellites' fear and dis t rust  
of a remilitarized unfriendly Germany. to place a great share  of 
the blame fa r  the s ta te  of things upon SATO,  and In general to 
cast the Soviets in a favorable light with their satellites (and quite 
posajhls in  the eyes of so-called neutrals) 90 The preambles t o  the 
three SOFs  with East Germany, Hungary, and Rumania appear  

18 See S a t l a i d  Communism and Papular R e i o l t  ~n Easrern E u r o p ~  271-275 
( Z l n n e r  ed 19661,  hn which press accountr and a rpeeci  made ii. 7!'lauii!al 
Gomulka in Warsax. on October 21, 1916. before a citnenr' iailv, =-e qCofed. 

2 0  These are amme the several eri ierm e ~ t a b l i i h e d  b) Pete? Grot l ie .II his 
book. To Win the llindii of ?le" (10581, 8s the broad task8 of Soviet propa- 
panda in East Germany. 
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to be modeled along lines appealing to their  audience, both in- 
ternal and external. 

b.  Consultation regardinq Soviet t w o p  strength and dis -  
positions 

Here is found a sharp distinction between the awreements 
entered into with Poland, Hunpary, and Rumania from that with 
Eas t  Germany. In the case of the three, Soviet troop streneth 
and area of stationinp are to be defined in a separate aereement,  
but Eas t  Germany merely hns the ripht of conrultatian. Similarly, 
troop movements outside the area of stationinlr renuire consent 
of the proper authorities of the satellite, except that  Eas t  Germany 
is given no such preraeatire.  Training and maneuvers outside of 
the area of stationin" must.  in the case of the three.  be an the bnris 
of apreed plans but Ea r t  Germany has only the right to agree upon 
terrain to be used fa r  the maneuvers. 

c 7 - a f f r o n d  v e t e i y  , g u l i + i a n s  
Except for the East German agreement,  the treaties are silent 

regarding the respaniibility for transportation safety and the 
applicability of traffic resulations. In the Eas t  German case the 
Soviet authorities a re  charged with safety superriaion of the 
transportation means employed by their forces, and the German 
traffic repdations are made applicable. I t  does not seem that these 
constitute important concessions to the Ea r t  German authorities. 

d. Criminal iurisdiction 
There are no important differences in the four treaties in 

this regard.  each one being substantially the same formula,  that  
is, satellite law i s  applied as a general rule in cases of crimes or 
offenses committed by persons forming part  of the Soviet farce 
or members of their  families. Satellite military courts may deal 
with Soviet military personnel in such cases. This eeneral rule 
does not apply, however, where the crime or offense i s  aganist only 
the Soviet Knion or persons forrninq pa r t  of the Soviet farce or 
their  families, nor does the rule apply when the crime or offense 
is committed while carrying out sewice duties b) persons forming 
pa r t  of the Soviet forces. A waiver request may be made in any 
case. 

e.  Crimes against the Soviet personnel 
The Palish, Hungarian.  and Rumanian treaties refer in this 

regard to offenaes committed against the Soviet farces and soldiers 
and servicemen forming pa r t  of these forces. The Eas t  German 
treaty,  however, refers to offenses committed against the Soviet 
farces and their  members. The distinction would seem to be 
negligible, however, under these circumstances. Local satellite 
A00 SOiZB 9 
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iaw properly requires that perpetrators of crime against persons 
be punished, revardless of the identity of the rictim.21 

f .  Soviet ius@ of iecilitie8 a i d  ~ r a l i y  
These prorisions result in Some apeclal adran:ages far the 

Polish side, slightly less for  the East German than for the others 
In  the Polish treat? reference is made t o  Terms of Soiiet  payment 
fo r  the transit  of troops and sugphes across and w t h m  Poland 72 

passing throuvh as a e ! l i i s  t o  troops stationed h i th in  Paiand. Thwe 
are omitted in t h e  other three treaties. The Hunparian and 
Rumanian apreements refer to prey 
reperding S o x i e t  utilization of fac  
require thnt these arranvernenta be 
t o  date.  The East Gelman acreement. hoirerer.  guarantees t o  t h e  

realty the, p rewi t l ?  use. In  short ,  
e4 the Soiiets of the continued 
wie t s  reqwre, onir -he conditions 
ct to further aereement. There is 
e USSR t o  pa> Eas t  Germany for 

such uqe. 

p €fit,!, orid rczt 
Onlv the Palish treaty has a special provision requiring a 

t o  &tine the mode oi entry and exit and the 
n e t  military units, force members, and mem- 
e s  Presumably in East German),  Huneary, 

a rhe satellite go\-ernments are given no such ap- 

separate agreement subsequently t o  be executed t o  deal a i t h  
these matters insofar as they relate to Soviet troops stationed 
airhin the country. The language of the provi3,on 16 not applicable 
to Smiet troops passing through en rau:e to German?. Omission 
of such matters from the Hungarian. Rumanian, and East German 
~ 

2 Even bsfaie the ap~eemenr  came into effect. East Geimarv frled B man 
fo r  i p i m ~  upon tile Savlef troop? ~n March 1 8 s  fo r  which he U B P  sentenced 
t o  6 $ears' eanfinemenr S e n  York Tlmes. Xsrch 26 155:. P 8. ~ 0 1 .  3 11 1% 
not hnai\n rha r  affenre he could have cammilred c gain if Easr Germany p n o r  
to rhe effectwe date of the t r - a fy  

2 1  I n  Jure 1857,  the Pales presented B bil l  for $ 7 6  million to the Soviets f o r  
post-rar c o m  connected ai th  the t ranwor tanon of Soviet tioops across 
Poland to Germany. Ro payment of t hx  demand ha9 ever been reported,  and 
I! 1s knoan that a t  the time the Swiefs were c o d  to the request. X'ea York 
Times. J u n e  17, 1837.  p 1, e d  8 

~ 

2 P u e n  h r i n i e  the ap~eemenr  came into effect. East Geimarv frled B man 
tile Savlef troop? ~n March 1 8 s  fo r  which he U B P  sentenced 

t o  6 >ears' eanfinemenr S e n  York Tlmes. Xsrch 26 155:. D 8. ~ 0 1 .  3 11 1% 
not hnai\n rha r  affenre he could have cammilred c gain if Easr Germany p n o r  
to rhe effectwe date of the t r - a fy  

2 1  I n  Jure 1857,  the Pales presented B bil l  for $ 7 6  million to the Soviets f o r  
post-rar c o m  connected ai th  the t ranwor tanon of Soviet tioops across 
Poland to Germany. Ro payment of t hx  demand ha9 ever been reported,  and 
I! 1s knoan that a t  the time the Swiefs were c o d  to the request. X'ea York 
Times. J u n e  17, 1837.  p 1, e d  8 
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treaties leaves a haitus which would, in the normal application of 
legal principles, subject the Soviet personnel in such countries 
to satellite Taxes, duties, customs, and currency regulations, just  
as would be a citizen of the satellites. Conaidering the number of 
Soviet Persons affected in Eas t  Germany pa the omission m tha t  
treat? seems especially odd. In any event, i t  appears the Palish 
treaty gives the Poles an adrantage not extended to  the other 
three satellites, and certainly it i s  a fu r the r  recognition of the 
stated regard of the USSR far  Poland's sovereignty and internal 
independence. 

i. Claims against the Societs 
In general the Soviets undertake to pay claims for material 

damage caused by the Soviet forces or individuals forming part  of 
these farces, whether the injury or damape was incurred by act or 
omission in  connection with official duty or not. In official duty 
cases the amount i8 demmined  by a Xixed Commission applying 
local satellite l a x  If i n j u r ~  or damage was caused by B force 
member not in connection with his official duties, or if i t  was 
caused by a member of the family of such personnel, the value of 
the compensation 1s to be fixed by a local satellite ~ 0 u 1 . t . ~ ~  A n  
important difference arises in connection with claims in Eas t  
German?. In that instance application 18 not made to the Xixed 
Commission or to the Eas t  German courts unless the amount of 
the damagea cannot be fixed by agreement between the "interested 
parties." There i s  thus imposed in East Germany the added re. 
quirement that  the inlured parrv first endeavor to obtain an agree- 
ment with the tartfeaaor for the amount of the damages and then 
show inability to  come to an agreement as a plrwprriaite hi the 
Mixed Commission or the court  obtaining any jurisdiction in the 
matter.  Such a provision should encourage early settlement of 
many claims before they become matters of official recognition?% 

The Polish, Hungarian,  and Rumanian treaties provide tha t  
the indemnification funds be delivered ( w i t h a  three month8 after 

15 Latent reporti indicate that there are about 400.000 So i i e t  military per- 
aunnei in E a ~ r  Germany. hew Yark Timer, Sept. 10, 1061, p. 6, col .  1. 
Sowet civilians are ea tmated  t o  number about 80,000 

2 1  A s p e e d  apeemenr eoneernmr claimr actlriues was entered I n to  be- 
tween East German, and Russia an December 25. 1957. Also of application 
18 Article 26 of the U S  9 R -Esrt Cermsos ">em1 asnnrsnce" tiesty of 
Avrusr 2 ,  1967.  See note 33 mim Damages caused by rehides of the Soviet 
Army are adlusted under contracts by rhe German Ir.iuranee I n m f n t e  uith-  
OYT appeal. 

2 s  Maneaver claims m e  a frequent a o w e e  af requests far mdemmhcatian 
~n any almy. It IS known tha t  S o w e t  and other Warsaw Pact troops, when 
operating over farm areas. for example, publish leefletr to ask the farmers 
not t o  be unhappy 8: the ruined realty because t he  tanks operared there, but 
t o  think insread a i  the need for  such a maneuver against the West. 
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the finding of responsibility becomes binding) to the satellite au- 
t ho r i tx s  and that such authorities must then disburse the funds 
to the persons or m t i t u t i a n s  suffering the damage In the East 
German treaty there IS a similar operation, except that  there is 
no specific requirement that  the East German authorities pass the 
indemnity received from the Soviets t o  the injured party 

Outstanding unsettled claims for cornpeneation arisiny be- 
fore the execution of the treaties are ~n all cases referred to the 
Nixed Commission, but in each instance there is a different cut- 
off date. The East German treaty canmders only claims ansing 
subsequent t o  the effective date (October 6, 1556) of the Treaty 
of September 20, 1565: the Hunganan and Rumanian treaties 
only those subsequent to the Treat, of Peace (February 10, 1517) .  
The Polish treaty is without any limitation as to time. 

j .  Clams  m ,+&&.or or  t h e  Soiiets 
Each of the treaties includes e. prorision whereby the saiellite 

state agree8 to indemnify the USSR far damage caused to the 
Soriet forces, force personnel, or members of their  families, by 
satellite institutiona or as a result of actions or negligence of 
satellite citizens. 

A distinction exists in the Eas t  German treaty prori9ion 
in that ,  once again, 8 s  ~n the case of claims against the Soviets, 
the hlixed Commission of the East German courts are not appealed 
to until it is first determined tha t  there can be no agreement 
between the interested parties concerning the fixing of damages. 

There is no express praiision in the Polish treaty for claims 
in favor of the Sovie ts  outstanding and unsettled a t  the time 
of the execution of the treaty.  Presumably the claims provision 
would have no retroactive effect unless so stated. thus the treat? 
machinery a a u l d  not be empio,ed f a r  cases ari3lng prior t o  the 
treaty The Rumanian, Hungarian. and Ea% Germall treaties 
do have retroactive effect, however, thus making i t  possible, for 
example. for the Soviets to obtain compensation from :he 
Hungarian state f o r  injuries and damages incurred by the Soviet 
Army and military personnel during the October 1556 tiprisings 
The concession to the Pales is in this case a dramatic and real one. 

16 The H u n s s r ~ a n  governmem I J  required to repay t h e  S o i i e t  Ln'on f o r  
iredll  estended t o  repsir the damages :nP..cfed by Saviet  tank3 and bombers 
in Budapest during 'he 1058 r~ , ,o l l i f .~n ,  according t o  Arrsniblr of Capt.w 
European Nation%. H , i i g a > v  Cnrirv Snriii Rtj'i 1, p 18 (19611 The biw 
l a r k  Times reported tha t  t he  Soviets ordered Esr t  Germany t o  pa? the f u l l  
e o s t i  ir.evrred by the  Soviet  Arms in cruahmg f i e  anfrSariel  riots of 1963 
The total  UBI not announced, bu t  $1,260,000 \%as raid t o  hsve been paid 
Oet 20.  1053, p. 8, eo1 6 .  

12 AGO P1618 
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k. Terminntion o i  me of facilzties and realty 
Whde each of the four  treaties has a p r o v ~ m n  dealing with 

the return of facilities and realty b r  the Sotieta to the satellite 
concerned, each ia aorded  slightly differently For examp!e, the 
Palish treaty speaks of requiring return to the Poiiah author 
"in a state fit for use'' when the facility is vacated by the Sou 
S o  mention E made of Indemnification. A fieparate agreement 
nil! define matters connected with the transfer of such facilities. 
including those constructed by the Soviet 

The Eas t  German treaty speaks only of return of such 
facilities when no longer needed, and specifically diaciaims any 
obligation by Eas t  Germany to idemnify the Soviet for COnBtruc- 
tion. repair ,  or adaptation. S o  mention 1s made of the condition 
required of the property on its  return.  A separate aereement x i l !  
deal with problems connected with the return of these faciiities.ls 

The Rumanian treaty states merely that in case of release 
by the Soviets of a facility it shall be returned to the Rumanian 
authorities. A special convention will regulate problems in con- 
nection with such t ransfer .  The Hungarian treaty has  like 
language. 

1. Risolufion o f  problems niiszng i r i  connection x i th  t i o o p  
stationing 

The Polish, Hungarian,  and Rumanian treaties each contain 
a provision requiring the appointment of plenipotentiaries by 
each aide, the Soviet and the satellite concerned. to solve current 
problems linked to the stationing of Soviet troops on the satellite 
t e rn to ry .  No such provision exists In the Eas t  German treaty.  
There is instead, however, a unique and important provision 
reading : 

In ease of threat to the security of the Eaviet forces on the territory of 
the GDR, the High Command of the Soviet Forces I" rhe GDR may, in 
appropriate consultations w r h  the Government of the GDR and having 
regard t o  the mtuatian and to the measure adapted by the authmtiea 
of the GDR. take steps t o  remove such threat 28 

*i An agreement was entered info beriveen Poland and the U.S S R on June 
18, 1958. e o n e e m n p  such matters. among others See Prasda and Izverha, 
June 2 0 .  1968 

18 On Febroary 21. 1068, rhe r.S.S.R and East Germans entered into an 
agreement ~ n v d r i n g  the transfer of the Echoenfeld Ailport back ro East Gel. 
man? after use by the Boblet forces Anorher agreement on Marih 6, 1958, 
dealt ai th  the return of an automobile faccory ~n Erfurt ta the East Germans, 
after management by the Sovier farces See Piavda and Izveitia,  Feb 22, 
m d  March 8, 1958 

89 Quoted in C r a m  and Friederich, wpro  note 18, at 62 See d 6 0  the New 
Yark Times, March 14, 1957, P. 7, e d  3, for further detail* on this pomt. 
*DO s o s m  IS 
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Consultation. of coume.  does not  give the East German authori- 
tiee ani- r ight of control or reto m e r  the Soviet force commander. 
There 13 no limitation upon him in the ac:ion he m a r  take to re- 
more the threat to the i e c w i t s  of hi? forces. Every military 
commander sau ld  deem it his respansibilitr to take action necea- 
s a w  t o  eliminate a threat to the security of his farces stationed 
abroad, b,it omission of any such statement in three of the treaties 
and specific inclusion of it in the Eas t  German treaty points to  

n the latter connection. I t  should a l ~ o  be noted that 
this carefully lays a t reaty foundation fa r  unilateral action b r  
the Soviet commander. thus o b \ u t m p  a situation such as that 
which confronted the Soviet commander ~n the days of the Hun- 
garian uprising and which subsequently became so controversial 
in the halls of the United Sations and elsewhere 

m. Dsfinitioiis 
The terms defined in the several aueemen t s  substantially 

~ a r a l l e l  each other except that  inerplicablr the Hungarian and 
Rumanian treaties do  not define the phraae, "members of the 
families of members of the Soviet forces." although the phrase 
i s  used in the text of the.treaties and defined in the other two. 

It should be noted that the mili tarr  members of the Soviet 
forces, as the term is used in the treaties, includes in all cases 
only soldiers or senicemen of the Soviet Army and not members 
of the Soviet Kacy. Supposedly air force personnel, being part  
of the Soviet Army.  are included within the provisions of the 
treatlea. 

n. ,liodifieation of  the ogree inents  
In  each treat?, modification is permitted with the consent 

of the contracting parties, but the East German treaty adds the 
word "unanimous." In subs;nnce. the effect of this pro\1sion, 
read together with that pertaining to duration ("in force as 
long as  Soviet forces are atationed on the terri tory of . . . , " or 
word8 to that effect) is to retain the current agreement for  81 
long as Soviet troops are an the satellite terri tory,  and the agree- 
ment cannot be changed without Soviet Consent The options to  
act ~ o n ~ l u s i v e l ) -  to  change the agreement in any way remain 
solely with the Soviets, although the modification provision 
appears at first glance t o  give some prerogative to the satellites. 

30 See R.pka. Eastern Europe ~n the Pastaar World 163. 163 e t  8 , q  119611. 
General Thlkonov cornmandinr S o v e t  forces 111 Budapest, %as perplexed at 
the t ~ m e  a8 t o  t h e  l i m n  of hia  aurhanty. and 3lorcoe alm a p p e a i i  t o  h n w  
been unsure. The resolufians adopted by t h e  UiY General Arsembly concern- 
m g  S o n e t  mterrenlion in Huneary are set  forth ~n Assembly of Captive 
European Kations. Hungary h d r r  Sa i i r t  Rule V .  pp. 60-73 (1961). 

14 

~ 

ADO i0WB 



SOVIET SOF AGREEMENTS 

0 .  Mized Coiiimission 
Each of the treaties provides f o r  B Mixed Commission to be 

appointed. three representinp each side to the treaty.  The Wixed 
Comr. Laion i s  to  Settle questions arising from the interpretation 
or application of the asreement.  except that  the Eas t  German 
treaty omits the function of interpretation. The Mixed Com- 
mission is to function under its own rules, but the Eas t  German 
treaty adds one unique c l a u ~ e  to require that decisions of the 
Xixed Commission be based on the principle of unanimity. Ques- 
tions unresolved by the Mixed Commission are referred in any 
case throueh diplomatic channels. Here apain. then. the East 
German treaty imposes restrictions upon East Germany and 
extends to the Soviets additional safeeuards not found in the 
other treaties. The East German treat? is not m e n  to local in- 
terpretation and the act of but one Soviet or German member 
can take the question of application out of the hands o f  the Mixed 
Commission and place i t  in diplomatic channels.s' 

B. T H E  P R A C T I C A L  C O X T E X T  

The treaties impose the folloiuinp principal oblipations upon 

a .  To undertake another agreement with each satellite con. 
the Soviets: 

cerned reearding: 
(1) Troop strength and location of forces?' 
(2) Movement of Soviet forces within the terri tory.  
( 3 )  The rendering of lepd assistance in certain matters 

related to the exercise of satellite 
~ 

" 1  It 1% known thst  the Mixed Commission of the Soviet Cnian and East 
German) met on Bauember 21. 1568, t o  deal ui th  queit!ons eoncernlns the 
presence of Soviet foices ~n East  Germany. Pravda and Izieetia. Sor  23, 
3 0 : -  j""s 

These are undoubtedly secret annexes This m f a r m a t m  doen not appear 
m any published apreement. See Few York Times, Dec. 18, 1556, p. 1, cnl 8, 
repartme antmpat ion  of such agreement. 

39 "Leeal aarmtanee" 1% apparently intended to mean that mutual a s s ~ s t a n ~ e  
furnished beween  courts. procurators. and other j u d i e d  offieialr A B C ~ W  

of bilateral agreements %ere executed between the 0.S.8 R. and Poland, 
Huneary, and East  Germany I" 1557 and 1968 t o  implement thls requmement, 
the treaties havmg the ~ a m e  duration a3 the bsaie  etstvs of farce* treaty. 
There treaties are concerned primarily with e~lmina l  matters canremplated 
~n the status of forces freabeg 
The Sower Union has a160 entered into a series of bilateral rec~procal t r e a t m  
concerning legal aselstance I" c m i ,  family, and enmmal mattera. supplement- 
m g  the foregoing trestles. See, e g . ,  Treaty Between U.S.S.R and The 
German Demoeratie Republic C o n e e r m n ~  Legal Assintanee in Civil, Family 
and Crimlnal Cases, Nav. 28, 1561, SO6 U . X T  S. 113: Tresry Between 
A 0 0  BOSZB 15 
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(4) Construction of facilities, utilization of additional 
facilities or services, and the return of facilities OT 
areas.?' 

b. To indemnify the satellite pmernments  concerned f o r  
damages caused by acts or neglects of the Soviet forces or accom- 
panying personnel. 

c To cause Soviet force members and families to resprrt  local 
law, in the satellites. 

d Under certain conditions. to permit Soviet force members 
and accompanyinp pe r~onne l  to be subjected to the jurisdiction 
of the satellite's Criminal courts. 

e To appoint representatives to a Mixed Commission to deal 
with problems connected with the treaty.  

The only real limitations. in a juridical sense, are with respect 
to the payment of ciaims for damages and the w a n t  of a form 
of criminal i u r i s d i ~ t i o n . ~ ~  

On the other hand, the Soviets obtained in these treaties the 
following ''concessions" f rom the satellites: 

a. Legal recognition of the right to station Soviet troops 
in  the bloc member's t e r r i to r r  

16 AGO 80628  
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b. Lepnl recognition of the continued use of certain facilities 
and realty by the Soviet forces. 

c. Lezd  recognition of the right of Soviet forces to moYe and 
maneuver within the satellite terri tory.  

d. Recapnition of the ripht af the Soviet farces to exercise 
legal junsdictmn in the satellite terri tory over Soviet forces 
stationed there.  

e The ripht t o  receiie indemnification from the sateliite 
concerned f a r  damages caused to Soviet farces or personnel by 
satellite inatitutians or citizens. 

f .  Assurance of the contmuatian of the existing legal basis 
fa r  so long ab the Saviet troops remain in the satellite's terri tory,  
their  removal being effected only with Soviet concurrence. 

While the distinction beheen  a base r i g h t s  treatu and a status 
of forces treaty is of no great moment. in the interest of accuracy 
it seems plain that these Soviet treaties are more properly agree- 
menta concerning base rights,  in which the legal status of farce 
personnel is but incidentally mentioned. The formal recognition 
of the Soviet r ight to station troops in a satellite area fills a gap 
which existed after the conclusion of the peace treaties and the 
end of the occupation following World !Tar 11. Additionally, these 
treaties stabilize the status of the presence of Soviet troops, fo r  
unilateral action by a satellite is not permitted under the terms 
of the agreement. 

I t  i s  significant that  these treaties are only a i t h  states where 
Soviet troops are stationed, in other words, where there are Soviet 
bases, as distinguished from those where Soviet troops may 
maneuver or be present only t e m ~ o r a r i l y . ~ ~  

Because the treaties are not reciprocal, they have no appiication 
to the status of satellite forces which might  be in Soviet terri tory 
or in the terri tory of another satellite, as when Polish troop8 
maneuver in Eas t  Germany.?' 

The right of the Soviet commander to intervene unilaterally in 
Eas t  Germany when his discretion so indicates is  an important 
provision. 
~ 

16 AT the trme af the treaty with Romania rhers were fire Saviet diviaionr 
reported m that conntr) ,  but indications are that no Soviet unltn are now 
atarioned there h'ew York Times. Mas 27. 1858, P. 1, C d  2:  June 27, 1958, 
p. 2,  eo1 6 .  

3: Mr. Damd Bmder.  Berlin correspondent, reported m the New York Times, 
O c i  11. 1961, that 10,000 Poles. an undisclosed number a1 Czechs. and 60.000 
Soviet combat traope moved into Eaat Germany t o  canduet Warlaw Pact war 
games with 400,000 Soviet t r o o p  stationed there and ~ o m e  160,000 Eaat 
German troops. 
100 S01ZB 17 
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Another feature.  important f rom a practical point of view, is  
that  the local commander of the Soviet forces is furnished. by 
there treaties. a shield apa imt  local satellite pressures, for the 
satellite porernment has in each case consented to the presence 
of the Soviet farces a n d  agreed to the general conditions of their 
operations. Furthermore,  machinery is established to  take up 
matters of imnortance in connection with the troops' presence, 
thus freeing the So\iets f rom the hitherto complete responsibility. 

C COZ TRAST WITH T H E  \ A T 0  STATCS OF FORCES 
A G R E E l l E S T  

The e3sentiaI differences between the Soriet treaties and the 
YATO formula are not  so much in the mechanic3 of solving par- 
ticular problems mentioned in each as they are in Soriet omissions 
ant1 the very fundamental fact  that  the Soviet agreements are 
not intended to be reciprocal. whereas the S A T O  treaty form 
is useful regardless of the rdentitg of the sending or receiving 
states.  

The S o w e t  treaties are ad hoc, designed fa r  application in a 
particular situation, the stationing of Soviet troops in the terri-  
tory of another state.  This, of course, mggests  that  the Soviet 
treaties are formalizing that which has already been accom- 
plished informally 

The NATO SOP grants no authority for the presence or move- 
ment of troop8 of one state in the terri tory of another and guaran- 
tees no particular facility or area, as in the East German t rea ts ,  
f a r  troop use. 

The S A T O  SOF is  politichlly neutral ,  whereas the Soviet agree- 
ments use ( ~ n  three of rhe four cases) the preamble to  carry 
important political messages and incorporate in  each instance 
express Soriet recognition of the sovereignty and internal in- 
dependence of the satellite concerned. The S.4TO SOF exhorts 
members of the sending state t o  abstain f rom any political activity 
111 '7 r=ce.\ing state. Sdci? a provision is absent f rom the Soviet 
agreements. 

In the omissions from the Soviet treaties, as contrasted with 
the K A T 0  SOF, there is particular significance. Some of the 
ornis~ions are supplied in the ~upp lemen ta ry  agreements (as in- 
dicated hereinafter) ,  but many matters are just  ignored. The 
following lists some of the items dealt with in the NATO SOF 
but omitted from any of the Soviet SOF's: 
I8 AGO 80828  
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a. The requirement tha t  the sending state (USSR) take 
necessary measures to ensure compliance with local satellite law 
(subject of a supplementary agreement).  

b.  Right of the receiving state to apprehend, arrest .  or re- 
strain pending charges the person of members of the Soviet 
forces (subject of a supplementary agreement),  

c. A provision for notification by the receiving state of the 
disposition of any particular case tried (subject of B supple- 
mentary agreement),  

d. Limitation on the farm of punishment. 
e. Limitation upon double jeopardy. 
E.  Whether Soviet military police a re  authorized i o  function 

in an? capacity outside their  own station8 or to arrest ,  detain. or 
queation citizens of the receiving state.  

g .  Khe the r  the receiving state has any right to exerase 
police jurisdiction within the troop area of the Sending state.  

h. Whether p r e m c e  of a Smie t  person in the receiving state 
vests in him any right of legal residence or domicile, or whether 
such persons are required to register or otherwise subject them- 
Selt-es to control as other aliens would be. 

i. Whether there is a right of the receiving State to remoie 
f rom its terri tory B Soriet person who, although not convicted of 
violating local law, is otherwise undeairable to the receiving state. 

j .  Any protection against application of local taxes upon 
members of the sending state's 

k. Any special protection for official documents and seals af 
the Sending state.  

I. Any authorization to transport  into the receiving State 
without special duty or charses the household fu rmtu re  and effects 
of members of the Soviet forces serving there.  

m. The right to search and examine for compliance with 
local customs laws (subject of a supplementary agreement).  

Taxes are apparently paid by the Somet Army Exchange serwee in Esnt 
Germans t o  the East German Gorernmenr T h n  "PX" J I I T ~ ~  operatea a 
"Konrum Spemal'' m East Germany, under the Sawrt Army Tradnnp Orpan>. 
zatlon. The "Kansum" enters m t o  eanlraeri ui th  Geiman and atbr- firms 
fa r  the I U P P ~ Y  of goods and ~ e r ~ i c e ~ ,  and II negotiates a3 t o  p r ~ c e  -,d Q.sllty. 
The "Kanrum" is permitted to sell t o  German e ~ w l ~ a n s ,  outalde the savIet 
banes. at German D ~ I C ~ P  

In Hvngary t h e  Soviet forces slso have a ~ p e e l a l  stare, reserved in Budapest 
f o r  their  ~ X C ~ Y I ~ Y ~  use H u n g a r m  goods are sold there at subdantlallg l o ~ e r  
COP[& than elseahere, auegestmg no pa)ment of t ax  t o  the Hungar~an ~ a v e r n .  
ment. There I% reDorted1:r much resentment against this stare by the 
Hungarians. Assembly of Captlve European K a t m s ,  Hingary L'nder Soairi  
.?de V ,  p.  2 (1961). 
*co s m m  19 
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n. The determination of rates of exchange for  application 
in claim8 mattera 

0. Exemption of Bar or cambat connected damage f rom 
operation of the claims procedures. 

P. Application of the terms of the treaty to S a r y  personnel 
of the  eending state. 

q.  Application of the  terma of the treaty t a  civilian em- 
Plobwz who are cltnens of a third state but accompanyinp the 
Soviet f o r m  In the receiving state (Q.,  a Hungarian employed 
by the So%iet forces in Rumania) 

Authorization of the sending state authorities to  employ 
labor and contract for  services, and the  method of applying regu- 
lations and resoliing differences in these areas of interest. 

r 

s. Effect of hostilities on the treaty proriaions. 
t.  Any guarantees by the receiving state af entitlement of 

members of the sending rtate's force to basic legal nghts ,  such 
as a prompt and speedy triai, to be informed in advance of trial 
of the nature of the charges against him. to be confronted by 
the  witnesses apainet him, to  hare  the benefit of compulsory 
process t a  obtain the  presence of wtneSses in his o w  behalf. to 
hare  counsel of his own choosing or to  h a l e  counsel furnished 
him, to hare  the  services of an interpreter, or t o  have the oppor- 
tunity to  consult with representatives of his own government 
when he is held by the  receiving state to  answer for an alleged 
violation of the local l a w  

In  the mat te r  of claims the Soriet treaties apparently do not 
limit application of the  claims procedures to  nan-contractuai dis- 
putes. On the face of the treaties a contract dispute which re- 
sulted in material damage could be made the subject of the claim8 
procedures of the rreaties. 

The S A T 0  SO€ would exempt gorernment-to-go\,ernment 
claims from the claims procedures and would use an arbitration 
system binding upon the sending state, the receiving state. and 
other parties concerned. Under the Soviet system, as mentioned 
above, there is no authority having binding power. 

IV. T H E  EXERCISE O F  SATELLITE JURISDICTION 
OVER SOVIET PERSOYNEL 

A.  T H E  GRA.VT OF JL'RISDICTIOS 

Each of the f o u r  treaties under study here enjoins the  Soviet 
farce members and accompanying personnel to respect and ob- 
serve the local satellite law. Where violations of t h a t  law result 
20 A 0 0  8 0 6 1 8  
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in the commission of crimes or offenses by Soviet farce members 
and  those accompanying them, the accused will be dealt with by 
the competent satellite authorities, and presumably they will be 
tried and  on conviction punished under satellite l a w s B  If the 
offender is a Soviet serviceman the appropriate forum could be 
the sstellite military court. 

On the surface this grant of jurisdiction appears as a substan- 
tial conce3sim quite similar to  tha t  employed in the NATO area 
today. That this concession is not substantial, however, becomes 
apparent when the influences of the Communist P a r t y  of the  
Soviet Union and of the  Soviet Army upon the satellites a re  
Considered. 

B SOVIET 1.VFLL'E.VCE O S  T H E  S A T E L L I T E  
LEGAL I S S T I T L  TIOAS  

The rulers of the  satellites are first of all Communists, members 
of the Communist P a r t y  of the  specific satellite, B subordinate 
unit of the  international communistic movement, and subject 
to  the rules and standards of the  conduct of the party. Complete 
allegiance and absolute obedience to  the Communist ideology, as 
announced by the Communist Par ty  of the  Saviet Union, is un- 
disputed standard All important functionanes of the 
satellite administration, including the components of the  legal 
institutions, are necessarily Communists, owing an allegiance to  
the par ty  as well as to  their government. Paralleling the  gorern- 
mental structure is the par ty  framework, permitting a chain of 
influence apar t  f rom the formal one and probably more effective. 
In each instance the  party controls the  s ta te  and governs i t  in 
a manner consistent with the aims of international communism. 
The officials hold their power more a t  the instance of the party 
than of the  satellite state. 

At  present all of the states of the  Soviet orbit fallow the lead 
of the  Soviet Union in legal theory, with only minor exceptions 
found in actual practice.'l This reflection of the Soviet view is 
frequently found in the  criminal and civil procedural codes which 
are largely satellite restatements of the  Soviet procedures. '~ 
~ 

S d  Exeeprmni t o  this general rule have already been noted 
111-All; and 111-AI2; Id;  mmii. 

See Seetlonn 

(0 Brrkai, mp,a note 4 ,  a t  4.  
a1 Kerner. E o i w i m t r o n  o i  t i e  . I l i l l t w d  L ~ Y B  o j  the S o v i i l  Setellife Coun- 

trres ~n Central Etwops 8 i t  mp (19151, in Librsry of Congress, Mid-Euro- 
pean Studies Center, National Committee for Free Europe. 

42 1 Gmvskl and Griboarki,  Gavemment,  Law and Courts m the Soviet 
L-nion and Eastern Europe 839 (19683. 
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Communism has, in the past, viewed ti,, law more 8.8 a mat ter  
of efficient administrative practice than a body of rules and rights 
granted by the Khilc  some erosion of the old w i v  
mag now be taking place, it  is so sloiv as to be hardly significant. 
Socialist leaalit?~ appears to consist pnmnril? of a recopni5on 
of those legal guarantees or rights tha t  the Communist Par ty  
chooses to grant *I Socialist law is to  protect the state's activity 
ra ther  than to  control impartially the relationships betaeen the 
state. the society, and the individual.:j 

In the  Soliet Union, the Chief Procurator controls not only the 
prosecutions but participates, along with the Supreme Court of 
the USSR, in the administration of justice as well. In  each satel- 
lite the  Chief Procurator has a similar function. Procurators, 
of COULIIB. are unlikely to be anything but  Communists.'6 

I t  is clearly unlikely. in such circumstances, tha t  a satellite State 
would undertake a prosecution of a Soviet citizen, a member of 
the Soviet forces or accompanying personnel, unless such a prase- 
cution was approved by the party. If the Soviet camrnander pre- 
ferred instead to  exercise his Jurisdiction It is inconceivable that 
the satellite Procurator Bould  deem i t  proper t o  inltiafe criminal 
proceedings ~n the satellite court. 

In the  satellite military tribunals there is hkeivise substantial 
Soviet influence, 40 :hat certainly no greater assurance of satellite 
action 1s found in the courts-martial than in the cirilian proceed- 
ings.'. l l i l i t a ry  tribunals in all Communist countries hare  juris. 
diction over disciplinary matters and any offense t h a t  affects the 
combat ability af the forces, regardless of whether the offense 
was committed by a military person or a c id i an .4c  Military courts 
8190 have Jurisdiction over espionage:, Except for  tha t  offense, 
however, the military tribunal does not now exercise Jurisdiction 
gver civilians, even outside the  Soviet Union.s' In general the 

' S E g ,  Klralfy, Rrcrnt Legal Changes m the LSSR.  9 S o r i e r  Studies 1 
B L  8sq.  (1957) ; Sehleninger. The Practice a /  Soviet  JvaC!ce, 9 Sorlet Stvdnes 
200, 206, 308 ( 1 9 5 8 ) ;  2 Gsovski and Grzbawski, op. eat wprn note 42, a t  296 

44 See generally Kelien.  The Commurnrf Theory of Law (195;). 
(5 Sehlermger, supra note 43, at 289, 401 
t b  Gledhill. The Rule o,f Law and Communist L e g a l i t y ,  8 lndlan Yb. Int'l 

Affa:rs 186 0 1  seq (19691 
(1 See Kerner. supra note 41. 
48 See, e . # ,  Draper, A r  Oatline 01 S o v i e t  Mditary Law,  Xll L. R e v ,  J u l y  

1969. p 1. 1 2 :  1 Gaorski and Grzbowski. op ezL m p r e  note 42. at  839. 
49 E.g  , Xcllahon, Mdz1a7r Diaeipbnr of the CS and USSR,  Army. Jan. 

1962. B 46 et  xeo  
60S~ectian 9, Statute of Dee. 25. 1968 (Courts-Martisl) .  in 7 Llbrary of 

Congress Mid-European Law P r ~ i e c t  100-101 (1968) (Appendix \'Ill, 
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military criminal codes are merged m t h  the civilian criminal 
codec. The military tr ibunals function in complete secrecy, how- 
ever, except far "showtriais." and the Sentences a re  seldom pub- 
lished except when potential offenders are to be warned 

The military law of the satellites has itself been subjected to 
s o v i e t i ~ a t i ~ n . ~ ~  The Smiet system of the military procuracy has 
been adopted throughout the bloc; Soviet schools. manuals, regu- 
lations, and instructors are employed by the satellites: the satel- 
lite military 02th now parallels the oath of the Soviet soldier;  
the u8ual party controls exist ( tha t  is to say, the political corn- 
misBdrs and the security forces of the ministry of internal affairs 
exerc i~e  close supervision of w e n  the military personnel) : and 
there still remains considerable Soviet leadership in se>eral  satel- 
hte forces.6a The Soviets have had about 16 years to complete their 
process of achieving conformity. or gle iehsehal fwng,  in reshaping 
the farces of their  satellites.ji 

C PRACTICAL EFFECTS OF R E C E S T  SOVIET 
LEGISLATI0.V OA' T H E  E X E R C I S E  OF S A T E L L I T E  

J L  RISDICTIOS 

As if the foregoing wag not enough to assure that  a case in- 
valring Soviet personnel would never come before a satellite 
court without Soviet concurrence, the "comradely court" and the 
power of the Soviet military tribunal to decree indemnification, 
in a manner similar to a civil court  judgment in Anglo-Saxon 
law, serve to diapose of cases before they can become jurisdictional 
problems with the satellite concerned. 
~ 

61 Mr Arthur J. Olsen, Warsaw correspondent for the N e r  York Times, 
a r o t e  IC a letrer to the author on No?. 9, 1961, that troop meldsnts and 
related matters m e  considered t o  be elabsified information In Poland. Tcxt 
~ r l l e m  on Somet mllitary I N  have noted that the militari t r i a la  are not 
u6uallj public Dr A. I. Lebed, lnitltut Z U ~  Erforiehung der UdSER. 
lunchan, Germany, ~n a letter ta the author. Jan. 3.  1962. stated that such 
matters .we not reported ~n the Soviet or m.teliife press OT legal j ~ u r n a l ~  

5 s  See Kerner, mpro note 41 The CISIJLC volume on S a r i e l  military la_ 
18 Berman and Kemer. Somet Military Laa and Admimstration (1961).  
Since publication of that book, houever. there hare been imporcant amend- 
ments Bee Draper,  An  Outlint o,f S o i l i t  1Wihtard Law, 8upra note 48, and 
Jacabr, Thi Red Aimy'e Role in Buildmg Camm%n,em, >lhtary Review, Sept. 
1861, p 10 if m g  

53 de Sola Pool. Satellite Generals (1965) 
5* I d  at 16-18 Followmg the October 1966 revolts,  many top Soviet officers 

le f t  ihe Polish Army, but I t  appears that rereral minor staff officers may 
rema." The Chief of Staff of the Hungarian Army was B Soviet colonel. 
Assembly of Captive European Yations, Hungary Cnder Soviet Rali IV ,  
p. 18 ( 1 9 6 0 ) .  
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In the 19% reform of Ian in the Soviet Union the "comradely 
courts" were established. o i t h  counterparts of the civilian System 
found in the military These are extra-legal in nature, having a 
right t o  t ry  and punish offenders without recmme to leeal codes. 
These "courts" act an relatively minor infractions, which are 
considered to be deviations from the communal norm. Improper 
public behavior. drunkenness, plundering, first offense hooli- 
ganiem. and the operation of illicit stills are examples. There is 
no provision for c o u n ~ e l  or appeal in such cases.j5 

Also permitted smee the 1958 reform is the exercise by the 
military tr ibunal of the authorit)  to adjudicate compensation ( to  
act upon contested claims) for civilians who suffer losses as a 
consequence of the acts or  neglects of military personnel. This 
suppiles a military forum as a substitute far the civilian judicial 
process suggested in the claims portions of the treaties. 

Troops having ilttle contact with the civilian population of a 
bloc state are unlikely to be involved in cases where the Satellite 
jurisdiction might be applied. Principal areas of conflict might 
occur in vehicular offenses, but few Soviet personnel have private 
vehicles in satellite states and Soviet soldiers operating military 
vehxlea nould be "in line of duty" and thus subjected to Soviet 
law. The Sovret criminal legislation of 1958 includes a cateeory 
of offenses for serious traffic or vehicular infractions where a life 
is lost or there are other "grave consequences.'' The nationality 
of the victim i s ,  of course, immaterial. Thus presumably a Snviet 
court-martial may properly punish Soviet military personnel fo r  
such offenses (either on or off duty) committed in a satellite 
state against a satellite citizen and a t  the same time the military 
c I I  an11 decree indemnification for the victim. If the offense 
was not Serious enough to warrant punitive action by the caurt-  
martial  the matter could be disposed of in the comradely court. 
There is no real hiatus, then, and a waiver of satellite jurisdiction 
in the off-duty cases would probably be invariably requested and 
favorably acted upon. 

D. DISCIPLINARY CONTROL E X E R C I S E D  
B Y  T H E  SOVIETS 

As might be anticipated, accurate and reliable information con- 
cerning practices currently employed in the operation of the 
Soviet status of farces agreements is exceedingly rare. Soviet 

5 5  Jacobs, mp7a  nore 52, at p. 16: and MeMahan, 8up7(1 note 49. 
__ 
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disciplinary matters are treated m a confidential fashion and there  
i s  nu public information concerning the volume of cases, types of 
offenses, or disposition. Reports of formal proceedings are not 
made available to the  public.66 

Despite the absence of endencmg crime statistics, crime does 
exist in the  Soviet Urnon and there are occasional incidents known 
to  occur among Soviet forces stationed u i th in  the satellite caun- 
tries.<> There is reason t o  expect tha t  criminal cases differ little 
in number or type from those found m the non-Cammuniat areas, 
except t h a t  political and "economic" crime8 are probably more 
frequent in the  Communist world. 

Except in certain cities in East Germany, as  a general propQSl- 
tion the  Soviet troops a re  not stationed in major satellite popula- 
tion centers, but are instead located in outlying surrounding 
areas.5a The troops a re  kept isolated from the indigenous people 
and are only infrequently seen in public places.bn Senior officers 
are usually permitted to  have their families with them and if the  
families do not live within the Soviet bases or in special develop- 
ments then requisitioned quarters a re  found. Junior officers and 

58 Mloseley, S a b i r t  Mytks and R e a l d i e s ,  Foreign ARalrs, Apnl 1061, P. 341. 
346 
li Assembly a i  Captiye European Satians, Hungary L'nder Soviot Rule IV .  

p 17 (1960),  reporta thst during the Soviet Army m s n e u ~ e r s  ~n Hungary 
there IS a goo3 deal of violence ~n the eountr?side, none of which finds i t s  
way into the Cammunirr press. It has been noted that o c e ~ ~ i ~ n a l  acts of 
videnee toward the civilian population by Army personnel have brought 
severe retaliation, b u t  that nevertheless there m e  friqvent r-parts of amb 
dents c a w e d  by drunken Russian sold le is  at the expeme of Hunearian lives 
and goads The SOF trraty "has never been mplemented. and offend.ns 
soldiers are currently taken into custody by the Soviet military .authorme% 
and sent home f rom Hvngary"  Asrambly of Captm European Nations, 
Hrngery  Cndrr S o v i e t  Rule V, p 0 119G1). Except ior m e ~ s i ~ n a l  Ineilents, 
however, It appears that the S o r i e l  soldier in garriran in a aatellite country 
is well behaved. See Hauser, The Sabmzssian oi H i m p a ~ y ,  Saturday Evening 
Post, Feb. 25.  19G1, p 26 et  ~ r p  , and T h e  Miiitary Establrshmenfs, East 
Europe, May 1968, p. 6 

__ 

68 The Red Army 185, 400-415 (Hart ed. 1956).  
SB Assembly of Captive European Nations, Hungary Cnder Soviet  Rule IV 

(1960),  Prates that the "Soviet eommmd contlnues to make every effort t o  
malate Its soldars from the Hunqarian populace. whxh makes Its hostility 
knoan ID no uncertain terms. hlany rslrable reports indieate that what few 
emtact9 exist between the people and the Soviet soldiers are characterized, 
st the 'cry least, bt a frigid aloofness an the part of the people: most in-  
terested and revealmg are the descrigtmm of tho way people w s k n g  the 
i t m e t  regard Soviet Soldiers BQ 'invisible men'-they look straipht through 
them or above them or beside them YS z i  they w e i e  n o t  there Thus the eon- 
tmrs between the Soviet ~ r m y  and the Hungary people are minimal, or even 
non.axirlent. The Saviet soldiers live ~n barracks outmde the urban centers, 
w as to minimize the impre~sion of their pmsenee--and are allowed out of  
t h m  c s m ~ l i  only on supervised group tours." 
A 0 0  1 0 6 2 8  25 



MILITARY LAW REVIEW 

enlisted men are suartered an the bases.ro Discioiine I ?  exceed- 
inely ripid far  all enlisted men and officers, especially in rhe 
junior grades.01 

Troop training is designed to keep the men fully occupied and 
to leave them t o  their own devices a minimum of time. The official 
nan-fraternization policy in Germany was relawtl  after the death 
of Stalin in 1 9 3  but there is still very little a s s m a t m  by the 
troops with the block citizens 6 2  Leave is difficult for the men TO 
obtain. and when allowed on pass fusuaii!- on a Sunday) the Sorlet 
soldier is accompamed by one OP t w o  others. 4 curfew requires 
the troops to he in qllarters at an early hour. Overstaring a leave 
or paw rearilts in extremely harsh punishment Passes are uied 
io  visit sports and culturpi activities. theaters and cinemas. b u t  
not bars or restaurmts.88 

The public manners of Soviet officers have reportedly markedly 
improved in recent years. 

%ere  a r r s t e  apa r t  and bdou the Soviets. subject at any time t o  disdain- 
f u l  corr-nsn'lr a r d  rebuffs 64 

It is reported that  the conduct of the Soviet soldiery has much 
improved Since the Hungarian upri8ing of 1956. 

E. SL'MZIARY 

Taking into account 811 of the foregoing, the numbera of trooDs 
involved,aj the party controls, the influence of the Soviet military 

The Red Arm?. op a t  w p i a  note 58. See SIJO Dep't of State. Office of 
intelligence Reiearch. The S a  ?et  L'rm As R r p m f i d  B d  Foi , ra r  S m r i  
C i t z m s .  Repart No IS. Fepf 1867, concerning a former S m i e t  officer u h a  
deiected irom East Gernianv 

. .  
almost no private vehicles in Germsng 

8 4  T h e  .Military Esrahizshmenii .  8 x p l a  note 57. a t  p 5 .  
65 Rwortn c m c e r m n ~  strength of Soviet rimps in the sstelhtes vary con- 

siderably. but I t  ia  ertimafed that the fallowing are f a d s  accurate c u r r e n t  
figures: East Germany-400.000 troops. 80,000 elviliana: Hungary-from 
about 80.000 troops and 20,000  civilian^ rwht after the 1956 upr i~ inps  t o  
about 45,000 troops and 10,000 c lv i l i an~  " O W ;  Romania--no troop units; 
Poland-about 30.000 troops and 5,000 e iv i l i an~ .  

26 *GO s o a m  



SOVIET SOF AGREEMENTS 

over the satellite military and of Soviet k g d  thought procuracy 
over the satellite pracuracy, the special legislation recently enacted 
which gives the Soviet military tr ibunals the opportunity to ob- 
viate many jurisdictional problems tha t  could conceivably arise 
with the satellites, and finally the strict  Soviet discipline which 
keeps the troops from contact with the indigenous civilian papu- 
lation, it i8 not difficult to understand that there are no reported 
instances of the satellites ever exercising criminal jurisdiction 
over Soviet military personnel or those 15-ho accompany them.'$ 

V. CONCLUSIONS 

From the foregoing i t  muat be concluded that these agreements 
are only secondarily realistic statements of effective law and they 
impose only incidental legal limitations upon the Soviets. The 
t rue  worth of the agreements must  be sought elsewhere and, as  
is so frequently the case with Communist activities, i t  is  in the 
political utility tha t  the agreements earn their  way. 

In Communist contemplation, treaties have always been re- 
garded as extraordinary tools of policy and primary source8 of 
international Iaw.61 The USSR, prolific in treaty-making, has 
executed over 2000 treaties ~n its  44 years-more than 1800 were 
bilateral.68 The formal treaty has, in Soviet hands, became a 
useful expedient and B highly important weapon in its struggle 
far  world communism. I t  provides a t  one time a respectably 
covered propaganda r eh ide .  I t  cloaks in an acceptable form a 
subjective device reflectinp, evidencing, and aupporting Soviet 
policy. The Soviet8 are a ~ a r e  of the skillful use of the treaty 
form, with i ts  accompanying rationale of international law, in 
the struggle for political aliegianceii. 

some 40 partneri. 90% of the treaties were bilsteral. 
AGO SOBlB 27 
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Idealagicaiiy, international law presents the Communists with 
certain problems, prlmarils the reconciliation of the concept of 
the transitional national state,  permitting m the long run no 
supranational authorits  over the Communist society, as  opposed 
to the position thar international law 1s an objective system of 
control only within which may sovereign states operate.#? 

The Communists have rationalized their nay ,  hone re r ,  a t  first 
accepting and now championing. the concept of respect for state 
sovereignty, as an interim measure on the road to 
Furthermore,  the Communists, unwrlling to  forego the use of 
international law and treaties 8 s  weapons,': have endeavored to 
master the techniques of application in order to obtain conces- 
sians, impose limitations, and create binding obligations upon 
other states, while a t  the same time avoiding corresponding re- 
strictions disadvantageous to themselves. 

I t  is clear, then, in summary, that  the Soviets interpret  inter- 
national law in a fashion to be consistent with the traditional 
interests of the Soviet Union, the nature of the Soviet political 
system, and Communist ideology. International law is used by 
the Soviets to w v e  a poiitical function, as propaganda, and to  
facilitate relations with other states.'* 

These particular status of forces or base rights treaties ha\,e, 
above ail else, special political ramifications. They were executed 
when the Soviet prestige n-8~ iow, foliowing the October revoiu- 

*B Polavny, The B s m  hrsumptionl of the Soviet Doctrine of Internatma1 
__ 
L a a  !lS50! See also Kelsen. General Theor) af Law and State (1 

of Law (1953!, Snyder and Bracht, Co 
Int'l & Camp L. 9 54 (19581; Carbett, 

a v i d  foreign p h e ~  11 ,  of course, subject t o  eonstant charge . . at  
ely more Aexlble, temporary. and  expedient 

factors of the policy spectrum tend IO predominate, cmxersely at  times of 
relative secumty the permanent and rigid ideological eontent of policy rules 
the show." Trmka, .Mod61 / a 7  Sfitdy a i  Sa',iit Fairrgn Peiiru,  5 2  Am Pol 
Sci  Rev. 6 4  e #  bag !1958!. 

il Triaka and Slu,ser, siipro note 67, Quote Professor Ratner of the S o w e t  

"Our task 1s not the creation of some new awtem a i  international l a x .  but 
smply  the spphcation, the employment. and, if noces8ari. the advarcement 
of those concepts of lnternstlonal law nhieh obieetwely aid the USER ~n Its 
strupgle fo r  p a c e  and for the rasliiatian of great goals concerning t he  
building of mcialiam. We will ut i l ize even the aid concepts af mtemaf.ona1 
law which will  isrve these ~ o a l r .  Let YJ take, for example. the principle of 
savereagnty, which 13 not BT all a aacialirt pmeip le ,  but ahirh u.0 newrtheleai 
8uppmt because if helpin us mobilize the strength af the oppressed peoples f o r  
a i ~ i n t  struggle against ~mperialirm and 18 sn important slogan ~n the 
national liberation struggle ~n the East." 

28 *GO 80iZB 
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tion of 1966.'3 The first one, with Poland, reflects the growing 
strength of certain nationalistic forces within tha t  cauntrg. The 
issue of national communism wag hovering in the w ~ n p s ,  influ- 
encing each af the treaties. Finally, the  Soviets had recognized 
the  need for reguiariiinp the relationships of the bloc members 
with the  USSR. It seems, then, not 80 much what the treatiee 
say or seem t o  say, but ra ther  the conditions under which they 
were executed and their consequent political meaning t h a t  are 
really i m p ~ r t a n t . ~ '  

TI. APPENDIX 
EXTRACTS OF SOVIET STATUS OF FORCES AGREEMENTS 
AGREEMENT OS THE LEGAL STATUS OF SOVIET TROOPS 

TEMPORARILY STATIONED IY POLAND 
Signedot Waraaw D e e m h e r  it, 1956. *n f a r a r  F r b m o r y  97, 1167 

Article 1 
The temporary stationing of Sauiet military units I" Poland may m no way 

1 8  Letter from Dr Grzgbourki, Oet 10, 1961 
74 The eleareat ~ u m m a r y  of the pdifieal implicatians of the Soviet itatus 

o i  forcer treaties i s  by Hubert Ripka I" his book. Eastern Europe m the 
Partwar n'or:d I l D G 1 )  
"The Ru%%:ans learned B lot from the Polish and Hungarian risinrs. The 
raiftness with which they made m e  of the knorledge acquired should be B 

leeron to the West One of the first Sower moves was t o  make new agree- 
menta abaut stationing Red Army units I" the enslaved c ~ u n t r i e ~ .  A new 
arrangement, necessary after the treaty with Poland sipnsd in December 
1956. showed some renpeel for Pohsh sovereignty. Ostensibly. Soviet mops 
could be nlalioned ~n Poland only by the consent of the Warsaw eovernmenr 
Similar agreomenta ai th  East Germany, Rumania. and finally Hvneary 

goiernmenL to fulfi l l  its eanrraetval obligations. The presence af Rurs-an 
troop3 ~n them e ~ u n f r i e s  may eonstlture B canstant danzei but ~t also 
facilitat?i Red Armv intervention if thore is trouble among the people All 
the aatellire governments. nilh the possible exception a i  that a i  Paland. 
would myuap ask far Soviet intervention should they find themrelves threat. 
e n d  b i  m f - r r d  unrest Or at least the Ruasiani aould won be able t o  find 
B Germ or Kadar t o  ark f o r  he!p B e c a ~ ~ e  at that time the Russisni felt  the 
mtuat on m East Germany t o  be particularly delicate, they stipulated m their 
azreement with Klbricht that the Rumsn commander could. if the seeunty 
of his traapa was endangered. take all n e c e ~ s m y  steps to avert thw danger. 
This clause reveal3 the true meaning of hloscow's  efforts to strengthen the 
Warsaw Pact. . . In an emergency the R u i a i a n ~  have the 'legal' pretext 
they needed t o  intervene a g a m t  anti-Communist upheavals This put them 
~n the right with the United Nation. (another le%mn fhes had learned).  
Fina!ly. the P.uiamns. under pressure from Iiberalmng farces. made the 
W a r i a r  Pact B valuable ~ ~ l m c a l  instrument m bsrgamlng w t h  the Wrntern 
Powers In this manner, the Rur?iani .  in the Brat half of 1957, restored their 
dommation of the captive m i m e ,  and  by deft diplamaey and even shrewder 
prennure. maintained eonsidersble mfluence, even m Poland." I d .  at  218. 
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infrinee upon the s u v e ~ e : g n f y  of the Po!?sh State and ma.! n o t  ! e s d  t o  their 
Interference i n  the i ~ f r r n a l  a9sirr of the Polish Peaple'a R e p ~ b l i c  

I ? f l r l e  2 

?as uhsre the- ere 
h t h e  d i r k  diithoi 

m each C ~ S ~ O T  u i t h  the Palinh authorities authorized b 

*,t,r1e 3 
Bmie: troop% S f i t i o n e d  on the terri tory of the Polish Peaple'a Republic and 

persol 3 formmi. pal l  o f  these troopi a i  %ell as rne17bers of their famiher 
are abiieed t o  respect and observe the p m v i ~ 1 a n 3  of Polish lax 

Blflcle (I 
Problems of jar 

t e m t e r i  of t \ e  P 
nected Kith rbe slay of Soviet troops on the 

Republic shall be reavlated I" the fo l lowing 

le, Pol rh Iau shall appli. mr' Pa:>%h C O U ~ S .  the p r o i e c u f o r ' i  
a3 0th-r cowpetert Polish a u t b o r i r i e i  deal in.  uith crimes and 
u t  m cases of crimes and offenses cnmm t t e d  by persons form- 

he Eaviet troops or members of their fam!lirs on t>,e terri tory of 

and rbe military courts  of the Pollih 

manner 

the Po.iri People's Repui1:c. 

Such r e q i e i t  shall bo examined 111 a spirit of friendlmesr 

Article 10 

In e a i e ~  ahen crimes have been committed against the Sawet troops sta. 
timed on the territory of the Polish People's Repvblie BQ w l i  as apairrt 
30 *GO mil* 
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aoldier8 forming part of these troops, the peppetretors shall be- the same 
responsibility as in the ease of eiimee committed against the Polieh armed 
forces and Polish ddiera.  

Article 11 

1. The competent Paliah and Soviet authorities shall grant each other all 
BPliStance, including legal assistance dealing with crlmea end offenses iiated 
in Articles B and 1 0  of this Agreement. 

2. The principle8 and modes of  granting the aariatance mentianed in Point 
1 of this Article shall be defined in B separale agreement between the Con- 

Article 12 
On the matian of the competent Polish authorities a person forming part 

of the Soviet trwps, gnilty of a breach of the regvlationa of Poliih law, 
ahall be recalled from the territory of the Poliah Peopie'B Republic. 

Artiele 1s 

traetmg parties. 

1. The Government of tho Soviet Saeisiist Republics agrees to pay eom- 

for material damage which may be caused to the Polish State by the 
action or failure to act by Soviet military umts OT individual pemons 
forminP Dart of these units 8 s  well as 

penistion to the Government of the Poiiah People's Republie 

~ ~~ .. 
for damage which may be csuaed to Polish institutions and eitiims OT 
citizen8 Of other 9ts.tes staying an the territory of the Polish People's 
Rwubiie by Soviet military units or per~one forming part of there units 
while carrying ant service duties 

in bath cases t o  the amount hied by a Mixed Commiasian net UP in accordance 
with Article 19 of  this Agreement an the basis of submitted el aim^ in aeeord- 
*nee wulth the provisions of Palish law, 

Disputes that may arise from the commitments af SaviEt military units 
shall came within the terms of reference of the Mixed Comminsinn on the 
same prmipies. 

2. The Government of the Union of Saviet Soelsliat Republics aiio agrees 
to pa? compensation to the Government af the Polish People's Republie for 
damage eamed on the territory of the Polish People's Republic to Polish 
Inmtutions and eitnenr, or eltlzens of other states a i  a result of action or 
failure to act by persona forming part of the Soviet troops not while fulfilling 
service duties. 88 well 8.8 B x w l t  of action or failure to act by members of 
the families of persons farmmg part of the Saviet troops-in bath casea 
to the value fixed by the competent Pohsh courts on the basis of elaims rub- 
mitted In relation to those responsible far the damage. 

3. The Soviet side shaii eReet the pyment of eompenaatlan within three 
months eountng from iha day the M i x d  Commission has insnod its Rndinss 
or the court rerdlct has become bindlns 

The competent Polish authorities shall pay the pereons and institvtions 
having suffered damage the sumi fixed in the decalon of the Mired Com- 
milsion or court. 

4. Outntanding cIPlms for compensation for damage a t  the moment this 
Agreement comes into force, shall be considered by the Mired Commission. 
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Article 18 

Under this Agreement: ''a person forming part of the Soviet troop." ahaii 
be: 

(8 )  a soldier of tho Soviet Army, 
( b )  a civilian who is 8. Soviet citizen employed in the Soviet units in the 

Polish People'a Republic: 
the "am* where Soviet troops are stationed'' is an area placed a t  the disposal 
of Soviet troops covering the pisee of stationing of military umfs  including 
training grounds, firing ranger, firing ground and other objects used by these 
"nit.. 

Article 19 
To settle probiema ansing in conneetion with the interpretation and im- 

plementation of t hv  Agreement and the agreements provided for in this 
Agreement, B Polish-Soviet Mixed Cornmiadon is hereby appointed ta which 
each of the Contracting Parties shail appoint three of Its representatives 

The Mixed Commisrion shall act on the baara of i d e s  adapted by it. 
The lest of the Mixed Commission nhail be in Wsrssw. 
In ~ 8 6 8 8  when the Mixed Commiasion IS unable to settle a question referred 

to it, thia matter shall be settled through diplomatic channels in the shortest 
possible time. 

AGREEMENT CONCERNING QUESTIONS CONNECTED WITH 
THE PRESENCE O F  SOVIET FORCES OK 

EAST GERMAN TERRITORY 
Szpnsd at Berlin, Maroh 1s. 2961:  m j o r c e  Apnl  PI, 1857 

The Government of the Soviet Union and the Government of the Gennan 
Demoeratie Republie, declaring that up to now, despite the efforts of the 
Soviet Union, the German Demoeratie Republie, and ather peace-laving 
nations. neither a peace mttiement wuith Germany nor an agreed solution 
which would give adequate guarantees of peace and security ta the European 
nations has been reached: 

Conaidering that foreign troops are stationed on the territory of the 
Federal German Republic and military bares of the nstiann which are mem- 
bers of the aggressive North Atlantic Bloc are set up there: 

Recognizing that the rebirth of German militarism ~n West Germany con. 
StitUtes B threat to peace; 

Agreed that, baaed an international treatiea snd agreementa, the tempolaw 
presence of Soviet troops on the territory of the German Demoeratie Regvblie 
ij/ indiapenrable and is in the intereata of pesee and of the Soviet and German 
as well as other European nations: 

Have decaded ~n accordance with the Treaty on Relations between the Union 
of Soviet Socialist Republica and the German Democratic Republic of Septem- 
ber 20, 1955,  and wlth the Jomt Deeiarstm signed ~n Moscow an January I ,  
1957, ta eonelude the preaent agreement . . . . 

Article 1 
The sovereignly of the German People's Republic is not affected by the  

temporary preienee of the Soviet farce3 on the territory of the Germs" 
Demoerntie Republic: Sovrst fore- wdi not interfere with the internal affair8 
of the German Demoeratie Republic m d  in i ta  s o c i d  and pditicai life. 
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Article 2 

1. Changes in the strength and stationing of the Somet forcea, temporarily 
present on the territory of  the German Democratic Republie, shall be subject 
ta consultation between the gavemmenta of the German Demoeratie Repubhe 
and of the U S S R. 

2. The terrain for the maneuvers of the Soviet troops outeide their piscea 
of Statminp ahail be agreed upon wulth the competent authorities of the 
German Demoeratie Republie. 

Article 3 
Soviet forces, present on the territory of the German Democratic Republic, 

members thereof, and membets of them families must respect and observe 
the l a w  m foree in the German Democrstic Republie. 

Article 5 
As a general vule the authorities of the German Democratic Republic ehall 

apply German law to criminal sets committed by the members of the Soviet 
forces or members of their fsmiim on the territory of the German Democratic 
Republic, 

Article 6 
The provisions af Article 5 af the present agreement shall have no applies- 

(8) when members of the Soviet forces OT members of their famiiiei 
commit punishable acta against the U.S.S.R. or agsmst other mom- 
hers of the Soviet forces OF members of their families; 

(b) when members of the Sovier farce8 eommit pvniahable acts while 
dlaehargmg their ~Acial  duties. 

In cases listed in points (a )  and ( b )  Soviet law ahall be applied by the 

tion 

authorities of the U.S.S R. 

Article 7 
Competent Soviet and German authorltles may request each other to tmm- 

fer OT Beeept jvrirdietion in individual eases defined in Articles 5 and 6. Such 
requests shall be given favorable consideration. 

Article 8 
Persons ieaponaible for punishable act8 committed againit Soviet forees 

on tho territory of the German Democratic Republic, and againat their mem. 
bera. shall bear, befare the courts and other competent authoritm of the 
German Democratic R~publ ie ,  B similar reaponaibility BQ far punmhable sctr 
committed against the armed foreea of the Geman Demoeratie Republie and 
their members. 

Article 10 
On the request of the government authoritiw of the German Democratic 

Repvbiie a member of the Saviet forces guilty of a violation of German law 
ahail be recalled from the territmy of the German Democratic Republie. 

Articla 11 
The Government of the U.S.S.R. agrees to indemnify the Government af 

the Geman Demoeratie Rwublic far material damages which may be eavaed 
by aetn or Ommion8 of the Soviet military Units, their IndiYndunl members 
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or members of then  famAep t o  the institutions 2nd citizens of the German 
Democratic Repubhc or to the citmeni of third states present on the territory 
of the German Democratic Republic The amount of damage which cannot 
be fixed by apreemenr between the interested parties shall be established: 

(AI bv membera of the Mixed Cammission on the baris of submitted claims 
snd an the bask of German !nu, in case this damase I P  eauaed by actlons or 
e m i ~ ~ i o n s  of the Soviet  military unite or their members whdr disebarmng 
their official duties: 

( B i  by the courts of the German Democra l~c  Republlc on the bsals of  sub. 
mltted ~ l a ~ m ~  and of German law in C B B ~  this damage is caused by setions or 
omi~smni  of the members of the Soviet farces while not discharplnp their 
amcial  duties or by actions OF omiss ims  of the members of their families. 

Article 12 

The Government of the German Democratic Republic agrees t o  indennify 
the Government of the U.S S R fo r  mafar id  damages which may be caused 
to the Soviet  forcer,  their members and members of their famlhe. Present O n  
the terntor) of the German Democratic Repub'.? by actions and a m t ~ l o n s  
of the ~ n ~ t ~ t u f i o n s  or citizens of thp Cerms . Demoeratic Republic. The 
m o u n t  af damages, which cannot be agreed upr.. between the interested 
parties. shall be established by the same procedure as that of Article 11 
of the present agreement. 

Article 13 

The eontraetmg partles shall dmburre the indemnification described in 
Articles 11 and 12 within three months from the deelnian of a I x e d  Com- 
miSsm 09 the final decision of the competent court of the German Democratic 
Republic. 

Article 14 

The pmvmions of Art~cle 11, 1 2  and 13 B T ~  also applicable to unsettled 
e l ~ i m ~  for indemnification uhieh originated after the wreement on the rela- 
tiona between the Union of the Saviet Saeialist Republics and the German 
Demoeratie Repvblie of September 20, 1955. went into force. 

Article 18 

In  case of threat to the security of the Soviet forces on the territory of the 
German Democratic Republic. the General Command of the Sovlet farce9 in 
the German Democratic Republic may. in eonsuitation w t h  the Government 
ef the German Democratic Republic. apply meswres far the ehmination of 
meh threat, takmg Into account the actual sitvation and the meawres adopted 
by the Government af the German Demoeratie Republic. 

Article 19 
Ta settle questions srising from the spplication of the present agreement 

B ihxed Soviet-German Commission shall be Bet up, to whxh each of the 
Contracting Psrtim ahall delegate three reprerentathven and which w111 make 
its decisions on the pmeiple of the unammity of bath Parties 

The Mixed Cammiasion shsil determine Ita own procedure 
The Mixed Commission rhsli have It8 hesdquarters in Berlm. 
In ease the M m d  Camm~samn is unable ta  settle B question submitted to it, 

that question shall be Settled thropgh diplomatic channels 8 s  Soon 81 possible. 
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Article 20 

1. "Members af the Soviet Fmces" m e :  
(AI servicemen of the Soviet Army, 
( R l  cniliani,  Soviet c l t i i em employed nn the units of the Soviet forces 

I" the territory of the German Democratic Republic. 
2. "hlemberi of the families af members of the Soviet Farces" are: 

( A )  ~pouies, 
( R )  unmarried children, 
(C) near relalives supported by these persons, inasmuch 8 9  the above. 

mentioned ~pousei, chlldren and relatives m e  citizens of the Soviet 
union. 

3.  "The place of Stationing" IS the territory allotted to The Sovlet foreel, 
including dlstricts far qusrtelong military Units, with drill grounds, firing 
nnges ,  firlng Frounds and other objects in the use af those units. 

S i g w d  at Burhaiest. April 1 5 , 1 9 5 7 ;  in farce June 4,1957 

The Government of the Union of Soviet Socialist Republics and the 
Government of the Romanian People's Republic, 

Bemg determined t o  make every effort to preserve and strengthen peace 
m Europe and throughout the world, 

Taking 3nfa eonnderation the faet that the existence of aggressive mili- 
tsry blocs directed against pesee.lovmg States, the remllirsri~atim of Viest 
Germany and the maintenance by the Cnited Stales of Amenca and other 
Parties to the North Atlantie Treaty of numemu8 farces and military bases 
near the Socialist States create B threat to the mui i ty  of those States. 

Considering that xn these eiieumatsnees it is desirable far the purpose of 
joint defence against poisible aggression, and in emfarmiry with interna. 
tianal treaties and soeementa, that Soviet forces should be temporaril~ 
stationed In the territory of the Romanian People's Republic, and 

Being deairoua of settling questions relating to the temporary presence of 
Soviet forces in the territorv of the Romanian P e d e ' s  Reoublie, 

Have reaolved tc eonelude thm Agreement. , , . 
Article 1 

The tem~or8ry presence of Soviet forces in the territory of the Romanian 
Peapie's Republic shall In no way affect the Sovereignty of the Romanian 
State: the Soviet forcer ahdl not intenme in the domestic affairs of the 
Romanian People's Republie. 

Article 2 
1. The strength and the duty stations of Soviet forces temporarily ata- 

timed in the Drrltary of the Romanian People's Republic shall be determined 
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by special asreemem between the Government of the Onion of Soviet 
Soedlst Republics and the Government of the Romanian People's Republic. 

2 The movement aufslde their duty stations of Saviet farces ~n the ter- 
ritory of the Romanian People's Repvbhc shall be subject I" esth case to the 
e o n ~ e n r  of the Gorernment of the Romanian People's Republic YT of the 
Romanian ayrharinee appointed by that Government. 

3 The training and m a n o e w r e ~  of Soviet forces outside their duty statians 
ahai! be carried OUT either on the basx of plans agreed upon wfh th? C O ~ .  

petent Ramanisn antharmen 01 w f h  the consenr ~n each esse of the Govern- 
ment of the Romanian People's Republic or of the Romamm authorities 
appointed by that Government. 

Article 3 

Soviet forces stationed ~n the territory of the Romanian Peaple'c Republic. 
Indmduais serving with those farces and members af their famhen shall be 
under B duty to Ieipect and comply with the provisions of Romanian Isw. 

Article 5 

Questions of iurirdietion ielsting to the p~essnce of Soviet farces in the 
territory of the Romanian People's Republic nhail be settled a% follows: 

1. Any individual servmq with the Saviet forces 01 m y  member of The 
family of such individual who commits B J ~ T ~ D Y S  or lesser offence I" the ter- 
ritory of the Romsnian People's Republic ihail a% a general rule be subject 
to Romanian law and to the jurisdiction of the R o m a n m  courts. procurator's 
office and ather Romsnian organs having competence m matters relating to 
the prosecution of persons who have committed serious and lesser offeneea. 

Serlaur offences committed by Saviet military personnel shall be investi- 
gated by the military legal authorities and trled by the mhtsry tribunals 
of the Romanian Peaole's Reoublle. . .  

2. The  provision^ of paragraph 1 of this article ehali nor apply: 
( a )  In the event that an individual serving wlth the Soviet force8 m B 

member of the family of such individual commits a ~ e r i o u ~  or I ~ B P O T  offence 
mieiy against the Soviet Union or %gainst an individual serving w t h  the 
Saviet farces o~ a member of the family of such Individual; 

( b )  In the event that am individual serving with the Soviet forces commits 
a serious or lesser offence in the performance of his official duties. 

The eases referred t o  I" sub-paragrsphs (a )  and ( b )  shall be subject to the 
jurisdiction of the Soviet courts and ather agencies administering Saviet isw. 

3 The competent authorities of m e  Party may. a t  the request of the eom- 
petent authorities a i  the other Party, transfer or accept jurisdiction in 
~peeide eases covered by this article. Such reausstii shall reeeive sympathetic 
considerntian. 

Article 6 

Any peraon convicted of B eeriow offence rgsinst the Soviet foreen eta. 
timed in the territory of the Romanian People's Republic 01 against military 
PerBOnnei thereof shsil be iiabie before the courts of the Romanian People's 
Republic to the asme penalty a~ if the offence had been committed w a n s t  
the Rammian armed forces or Romanian military personnel. 
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Article 8 
At the request of the competcrt Romanian authorme3 an? indwdual w v -  

ing uith the Sowet forcer iiha E convicted of a~ offence und-r Romanian 
l aB  shall be withdrarn from the ternfarg of the Romanian People's Republic. 

Article 9 
1 The Gorernment of the r n i o r  of S w e r  S o c m l i ~ t  Republics agrees to 

eomper~ate th? Governmenr of the R o m m a n  People's Republic far an? 
material damare whirh may be e a u e d  ta th? R a m a v a n  State by LDY act 07 
o m m m  of Soviet military un!ts or  'niimiduals w r v i n ~  therewith and for  
any damage which may be caused to Romanian Inat,tutiona and citizens 01 
to citiiens of an,. third State I" the t ~ m i t o r v  of The Romanian Ppaplp'ri 
Republie by Soviet  m,lltsry un,ts o r  mdivxluals ~ c r r m g  therewith in the per- 
formance of their official duties The r mount of such eam8ennat.m shall be 
determined ~n either caee by the Mimd Camm'mwn eitahlished under artie:e 
11 of thin Agreemmt. on the basis of the claims filed ard in canformitv ir:th 
the provision3 of Romanian law. 

Any diapute m m g  out of the obhgations of S o r i e t  military units shall 
likeaise be examined by the Yixed Camm'nsion m accordance uith the same 

2. The Government af the Union of Soviet soeialirt Republics kkeuire 
agrees t o  compensate the Government of the Romanian People's Republic 
for any damage which may be caused to Ramamsn inntitutians s rd  citizens 
or to citizens of any third State I" t h e  terrltary of the Romanian People's 
Republic by any art OT omi~sion done by individuals servmg wfh the Soviet 
forces otherw'se t h m  in the performance of them 
Bet  01 omisiian of members of the familm of such I 
of such eompen3af:on shall be determined in either 
Romanian court, on the basis of the elaimi f,led againnt the persons uho have 
caused the damage 

Article 11 
1. The campennation far damage referred to m artlcles 9 and 10 shall be 

payable by the Soviet Party or the Romanian Party. BQ appropriate. within 
three months after a decision has been taken by the &xed Commmsian OT 
after the judgement of the cow-f hae entered Into force. 

The sume awarded to the injured person% and matltutiuns shall be payable, 
~n the case3 referred to in article 9 of this Agreement. direct:y t o  the C O ~ .  

petent Romanian authorities and, in the eases referred t o  ~n amcie  10 af thn 
Agreement, directly to the competent Soviet aulhorltmr. 

2. Any elaimi for  campemation m respect of the damage referred to in 
articles 9 and 10 which have arisen m c e  the entry into farce of the Treaty 
of Peace with Romania and have not been asttled befare the entry inro force 
of thin Agreement shall be examined by the m x e d  Commission. 

Article 16 

prlnclpiel. 

For the purposei of this Agreement: 
The expression "individual serving with the Soviet forcer" shall mean: 
(e) A pereon in military s e n w e  in the Saviet Army, or 
[ b l  A e w ~ l i a n  Soviet citizen in the employ of unit8 of the Soviet force8 in 

the Romanian People's Repubhe; 
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The expression "duty station" shall mean an area placed a t  the d'spooal af 

Sow-t forers ineluding places ahere militarv units are quartered. topether 
u i th  training grounds, rifle and artillery ~ a n g e s  and other mtallstlonJ used 
by thew Unita 

Article li 
A Smier Romanian \Iixed Commission. t o  u,hieh each Contracting Party 

shall appoint rhree reprerenfrtirss. shsl! he established ~n order t o  Settle 
qwat on8 reiabne to the mterpretatm or epplieation of this Agreement 
snd of  the ~upplemerfary aereemer,ts provided for herem. 

The Xired Comml inan  shall adapt i ta  0%" rules of procedure 
The headq2arter.e of the Mired Commi~rion ahall be Bucharest. 
11 ths event that the Mixed Cammission is unable t o  settle a question 

re fe r r ed  to It. the said quo%t;on shall he settled through the dlpiomatle channel 
a3 300" ae polsihle. 

AGREEVEST OR THE LEGAL STATUS O F  THE SOVIET FORCES 
TEMPORARILY PRESEKT OR THE TERRITORY OF THE 

HTSGARIAY PEOPLE'S REPUBLIC 

Signed a' Exdopest. l l o y  17. 1967 

The Gmernment of the CS.S R. and the Government of the Hvngarisn 
People's Republic, 

Imbued with the dealre to spare no effect to preserve and strengthen pesee 
and securltp I" Europe and LhrouEhaut the amid. 

Considering the fac t  that I" the contemporary internstianal situation in 
which the aggresrire North Atlantlc Bloc exists. and West Germany i s  h e m 8  
re-mhtarized and the forces af revenge [far the lost war1 are being 
reactivated in her. rhen the C.S A and other members of the North Atlantic 
Bloc maintain their numerous armie% and mhtary bases in proximity t o  the 
~oeclalisf coun tnes ,  there existi a danger far the security of those countr ies 

Conmdermg that under these conditma the temporary pre~ence of  the 
Sonet forces on the territory of the Hun~arian People's Republic a d d  serve 
the purpose of guaranteeing B jomt defense against possible aggression and 
l e  ~n accordance with international agreements. and 

Desiring t o  settle Q W J T L O ~ S  connected vith the temporary presence of 
Soviet forces on the terntory of the Hungarian Peaple'a Republie. 

Hare decided in accordance with the Declaration of the Governments of the 
U.S S R. and of the Hungarian People's Republic of March 28, 1957, t o  
conclude the present agreement.. . . 

Article 1 

The temporary presence of the Soviet forces OD the territory af the 
Hungarian People's Republic shall in no way affect the sovereignty of the 
Hungarian Stare. Soviet f o r c e  ahall not interfere ~n the internal affairs 
of the Hungarian People's Republic. 

Article 2 
1 The alreneth of the Soviet farces, temporarily present on the territory 

of the Hunganan Peagle'i Republic, and (hen places of stationing shail be 
determmed on the banis of a special agreement between the Government of 
the U.S.S.R. and the Government of the Hungarian People'a Republic. 
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2. The movemente of the Soviet foreen on the territory af the Hungsrian 

People'a Republic outside their places of ntalioning ahall reqmre in each case 
the agreement of the Government of the Hungsrian People's Republic or of 
the agencies authorized bp It 

3 The traininp and maneuvers of the Somet force3 on the territory of 
the Hunganan People's Republic outride then piaces of rratianing shall rake 
p a c e  either on the basis a i  plans speed upon with the areneics a i  the 
Hungarian Government, or in each ease on the basla of an agreement wth 
the Government af the H u n g a r m  People's Republic or with agencm 
authorized by it. 

.4rticle 3 
Soviet forces present on the territory af the Hungarian People's Republic, 

members thereof and members of their families must reipeet and observe 
the rules of Hungarian l e g d a r m  

Article 5 
Problems a i  admmiitrsfion of ~ u l t ~ e e  arismg from the presence of Soviet 

farces on the territory of the Hungsrian People's Repvblie shall be determined 
as f o i l a v J  

1. As a geneial rule, in eases of crimes snd misdemeanors committed by 
members of the Soviet farces. or memberr o i  their famiiea on the territory of 
the Hungarian People's Republic. Hungarm law shall apply and Hun~arian 
courts. publie prasecurion agencies and ather Hungarian agencies charged 
with Droiecutmc crimes and m.ademeanara shall have iurindietian. 

Caner a i  eiimee committed by Soviet soldiers shall be lnvestigared by the 
mdrtars ~ r o b e e u t i m  and exammed by agencies of the miiitery admm>rtrafion 
o i  J U Q ~ ~ C ~  of the Hungarian People's Republic. 

2 Provisions of the first seetian of the present article rhali not apply to: 
( 8 )  cases of eiimes and misdemeanors committed by members of the So i l e l  

f a r c r i  or members of rheir families exeiumvely againit the S o r i e r  Union, 
members af the Soviet farces,  or members of then families, 

( b i  cases of crimes and misdemeanors by members of the Saviet force3 
uhile dischsrgmg their off ic ia l  dunes. 

In cased enumerated ~n points la1 snd ( b )  Soviet law shall apply and 
Sonet e m i t r  and public prorecutm and other Saviet agemie l  charged with 
the proaeeutian of crimes and misdemeanors shall hare iurmdictmn. 

3 Competent Saviet snd Hungarian agencies may request each ather to 
transfer or accept jurisdiction m e ?  indiridual cases prarided far m the 
present article. Such requests shall be given favorable eoniideration. 

Article 6 
In ease of  offenses committed againnt Soviet f o x e s  present on the terrirary 

df the Hungarian People's Repubhe and then servicemen, gu~lcy  persans 
shall bear, before the courts a i  the Hungar~an People's Repubhc, the same 

a% that far offenses committed against the Hunearian armed 
foieen or their servicemen 

Article 8 
O n  the request af competent Hungansn autharlties a member of the Sowet 

forces  guilt^ of violating the H~ngarlan legal order shall be recalled from 
the terri tory of the Hunganan People's Republm 
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Article 9 

1 The Government of the U S S R  agrees to indemniiy the Government 
of the Hungarian People's Regubiic iar material damage which may be 
cawed to the Hungarian Stare by the actions or neglect of Soviet military 
units or individual members thereof. a8 well as damage which WAY be caused 
b i  Soviet m i l m r y  uniti or their  members while dis.hariing their duties t o  
Hungarian In9tltut!ori and citlzene or f a  citizens of third state% pres rf 
on the teirltmy oi the Hungarm People's Republic--ln both c a w  to the 
extent fired by the >fined Camrni~nion set up accardmg t o  A r h c l e  17 af the 
present Aqreement on the bas's oi c l i i m ~  submitred. taking into consideration 
the ~ r o r m o m  af Hungarian leg~s!aflon. 

 dispute^ uhich may arise from rhe ohligaliana oi the Soviet m:litarp umtn 
m e  a!% subject GO exammalion hy the Yixed C o m m m m  I" accordance uith 

of the K S S R SIX agrees t o  irdemniiy the Govern- 
n People'? Republic for damage  to Hunparian ~ n i f i t u -  
clf-zeili of third stater present on the terri tory of rhn 
ep ,~b l i c .  re%rl:mg f rom the actions OT neglect ai the 
forcer at a t me uhen they w r e  not discharging Lhex 
as tihat r~iultlng f rom the actiars or neglect of the 

of the members of the S a r i e l  farces-in each case t o  
by competent Hunganan  courts on the harir a i  c la~ms 

made against persons rerpannhle f a r  the dsmsge. 

Article 11 
1 The mdsmni f i ea tm provided for I" Article. 9 and I@ ahall be dmbursed 

by the Sov e t  Party and the Hungarian Parry respeetiwly wthm three 
mantis from the dare of d e c m a n  af the Mixed Commmmn or the date ai 
final dee;ria? a i  the court. 

Paim.ent a i  sums due to injured perions or institutions shall be made by 
comperent Hunganan agencies nn cares provided for m Article 0 of  the 
preser.t Agreement. and by the competent Soviet agencies in e8.m prorided 
fo r  ~n Article 10 of the mesent Agreement. 

2 Claima for damaeei under Articlsi 9 and  10 rhieh have been made s ince 
the Peace Treaty vifh Hungary r e n t  into force hut rhieh were not settled 
heiare the present Agreement writ into iorca shall be examined by the P i x e d  
Cammi?sion 

Article 1 6  
In interpretation oi the present Agreement: 
''a member af the Soviet forces" IS 

(81 B ~e iv iceman of the Soviet Army: 
(b) B envilian who 1% a Soviet citizen employed bs a rnditsri. unit  of the 

"A place of 9tatimng'' 13 the terntory placed at the disposal ai the Soviet  
forces, including the warterr of the mihtary units with training grounds, 
firing rangee and grounds and other objects vied bs these unite 

Soviet ioreen ~n the Hungarian People'n Repuhhc 

Article 17 
To settle problems pertaining to the interpretation or application ai the 

pxient Agreement and supplementary agreements envisaged by it a Saviet- 
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Hungman hhxsd Carnmi~sron nhall be set  u p ,  and IO i f  each Contracting 
Party shall delegate three representatives. 

The Mixed Cammmion ahall act on the basis of the rules it shall adapt. 
The Mixed Commmilan shall hare I ta  headquarters IF. Budapest. 
In ease the Jhxed Cammmrion 13 unable t o  settle a ~ u e b f m n  ivbmitted to 

it, that quesrm shall be iertled through diplomatic channels a i  soon as 
possible. 
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THE LAW OF OBSCENITY A N I  MILITARY PRACTICE* 
BY CAPTAIN HARVEY L. ZUCKYAN" 

I. INTRODUCTION 

In recent years, problems surrounding the  law of obscenity 
have become increasingly important and thia derelopment has 
resulted in a corresponding awzreness o i  these problems by the 
courts, both &.ate and federal. This awareness IS now being ex- 
tended into the military legal field Two recent decisions, one by 
the rnited States Court of Xilitar>- Appeals 1 and the other by 
an Army board of revie\v,* h a w  focused attention on the military's 
handling of obscemty problems under the Uniform Code of Xili- 
tary J u s t ~ c e . ~  These recent decisions encompass issues occurring 
in eiyilian practice as xell as issues peculiar to the military. 
Before any analyiis of these and  related decisions can be under- 
taken, however, i t  would be mell to  i 
practical tests f o r  determining abscem 
error committed by one international c 
this convention met in Geneva to discus8 the common problem of 
controlling the publication and dissemination of obscenity. Ere" 
after prolonged and heated debate the convention \\as unable to  
agree on a workinp definition of obscenity.. But ,  as one noted 
author put ~ t , '  after cancludlnp tha t  they didn't know \\hat the? 
were talking about, the convention members settled dawn to  dis- 
cuss the  subject. 

11. KHAT IS OBSCESITY? 

The  question posed by the title of this section had long per- 
plexed American courts as well as the aforementioned interna- 

* T h e  opinions and e ~ n ~ ! u ~ : o n i  presented herein are those of the author 
and do not mceasarily reprosent the VIOW of The Judge Advocate Ger.era1'~ 
School or any other poverrmenta! ~ i e n c v  I o n e  of the factual material herein 

~ 
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tional convention when the cam of K n i t r d  States v. Raths was 
presented to the United States Supreme Court. Roth nas  B lead- 
ing publiaher and seller of erotic literature and other materials 
who had made the mistake of Bending certain of his material 
through the mail. He was convicted in the Southern District of 
New York for violating the federal mail obscenity statute and 
his conviction had been affirmed by the United States Court of 
Appeals.. Because the delicate and far-reaching constitutional 
question of a h e t h e r  obscene expression i s  protected by the F i rs t  
Amendment was involved in the  case. the Supreme Court granted 
review The Court held that obscenity is not expression pro- 
tected by the F i rs t  Amendment and affirmed Roth'a conviction. 
Then. to insure tha t  protectible expression war not mistaken far 
t h a t  ah ich  was not, the  Court attempted ta define precisely what 
obscenity was. In  so doing the Court substantially adopted the 
American Law Institute's view that "a thing is obscene if. con- 
sidered ae a whole, its predominant appeal is to prurient interest ' '* 
The rationale for the  Court's holding that obscenity wva8 not pro- 
tected expression under the F i rs t  Amendment u a s  tha t  obscenity 
did not hare  "the slightest redeeming ~oe ia l  importance." Thus, 
in effect, the Court raid tha t  material may only be condemned as 
obscene which ha8 far its chief purpose the appeal to man's baser 
inrtincts since such appeals have no  redeeming social importance. 

The narrownejs of this standard is illustrated in part by the  
possibility tha t  some material may be 50 sile or repulsive as not 
to appeal to the  prurient interest of the  average person in the  
community and therefore be within the ambit of constitutional 
protection.@ 

Thus, u n l e s ~  the Supreme Court chooses to broaden its test for 
determining obscenity, and there  appears t o  be no disposition 

[Tent Draft S a  6 .  1867) The Court in turn 
r e h d  upon Webster's Dictionary t o  define "pzment  interest" BP "itching; 
lancing, uneasy with desire 01 longing: of persons. havi 
o r  I ~ S C ~ Y ~ D Y I  ianpmgs. of desire, ~ u i i o i i t ~  or propensity 
N e v  International Dictionary 1986 (2d ed unabi 1949) 

Q That Herr )  Jliller's Trapm o i  Canow represents such material has been 
suggested. Clayton, "Maryland 'Tropic' Ruling Faeee Test," The Washington 
Port. Dec. 26,  1861, f B. p. 16. C O ~ S .  1-3. Mr Clayton. the Waahmptan Pant 
legal uriter. reported that Justice Department lawyers discovered that many 
people found Miller's urmngn. which slm include Tmpic o f  Caprrcam and 
Qsiiet  D a y s  at C l i c h y ,  dmguntmp and  shocking but not 3exuaily excitmg. For 
this and other reaiann "there w a ~  remarkable agreement that the Government 
could nac w ~ n  if It charged that Mdier'i work 19 obscene." Shortly after this 
canelusion wag reached the Post Office and Customs Bureau bani on Tmpio 
o j  Concrr were lifted. 
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on the par t  of the  Court t o  do so a t  this time,lU obscenity prasecu- 
tions, both military and civilian should be limited to the  con- 
demnation of the  publication or the dissemination of pornoy- 
raphy.-z i.e., material designed to  arouse and excite the immature. 
base and unnatural sexual instincts of the recipien:s.'3 More 
specificall?, pornography 1s material "which is designed to  act 
upon the reader 88 an erotic psychological stimulant" or "aphro- 
disiac."" Definitions in this area are woefully inadequate to 
conve? precise meanings because wards are used to  explain other 
words or concepts that have little or no concreteness. I t  is enough 
to  sa>', hoverer ,  tha t  whether obscenity is a broader concept than 
pornography or is synonymous with it, prosecutions should be 
limited to  the  publication and dissemination of materials a b w  
01w1!! produced to  exploit the  sexual nature  of men and ivomen.'j 

l o  If awthmg. the trend af thinkma on the Court would neem t o  be ID the 
direction of narrawine the reit far obscenity. At least two i u ~ t i e e i  would 
tighten the atandard for condemning obscenity by re~uming that the con-  

1 1  I t  I I  settled that mdwiduale I" the armed servxes are entitled to the 
eonstltunonal prateetmni af the Bill of Rights except those ahirh are 
expreasly or b y  necessary implication inapplicable ta the defense establish- 
ment United Scates v Jaeoby, 11 USCXA 428. 29 ChlR 244 ( 1 9 6 0 ) :  Burns 
V. R' l ron ,  346 U.S .  137 (1963). Therefore, trial e ~ u n ~ e l  am apparently 
bound by the First Amendment ruling3 of the Supreme Court and m pre- 
paring to prosecute "obscenity" easel aavld be well-advised to ~ c r ~ t i n i z e  the 
material In question elaiely. even ta the point of avbmltting it officially fa  
other individuals far their reacnons before proceeding t o  trial. 

11 In People v Richmond County Sews, I n e ,  9 I Y.Zd 578, I75 8 E Zd 681, 
216 N.Y.S2d  369 11961). B majority of the New York Court of Appeals, ~n 
two separate opinmnr, decided that in eonformlty with the Supreme Court's 
deeism ~n Rofh, the prohibitions of Kea Yark's crminai obscenity statute 
must he limited to "hard-core pornography." See Lockhart & PcClu re ,  
C e n s a m h v  of O h e o e m f y :  T h a  D ~ v r l o p ~ n g  Const i tu tmol  Standards. 45 Ymn. 
L. Rev. 1, 60 (1'3601. But see Manfred V.  Stale, 266 I d .  312, 173 A 2d 173 
I19611 (majority and dissenting opmmn) .  While Justice Hailan'i  opinion 
m hlanual Enterprises v Day, aupro note ID, left open the queatm whether 
anything other than "hard-core pornography" may be condemned eonstitu. 
tianally, ~t IS submitted that the only material meeting the two-faid test for 
obscenity laid down in the opinion 1s "hard-core pornography?' 

1s The Kranhsurens, Pornography and the Law 18, 17b244  i 1 9 5 9 )  i Lack- 
hart & McClure, ~ u p r o  note 12, a t  62-66.  

14 The Kronhsusens, op. czt. ~up70 note 13, at 178. 
16 A valuable Study prmdmg an lnterenting guide for the determination 

of material constructed to exploit the prurient interest of individuals is that 
conducted by Drs. Eberhsrd and Phyllis Kronhausen and reported in their 
book, Pornography and the Law. They isolate the main characteristic of 
pornography BQ the "buildup of eratic exeitement.l' O p  cat sup70 note 13, 
a t  178. It IS interesting to note that the Government apgended thla work to 
Ita appellate pleading before the Army board of review in C M  405791, Ford, 
supra note 2, a i  an aid to the board in determining whether Heim and Deawa 
by Frances Lengel wan obscene. 
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In w m m a r i .  'hen. vhen  n e  talk about ab-ceni:: we do not refer 
to  erotic m a r e m i  in it; entirety'. but ra ther  to  that  material 
vhich deliberatel? ehp lo~ t s  s e ~  in such a \why as t o  arouse and 
excite the sex instincts and drives of persona i tha are exposed t o  
the m a t e n d  

111. COIIMON ORSCESITY QUESTIOSS I N  
CIVILIAS A S D  lIILITARY PRACTICE 

The two recent Arm>- abrcemty cases raise many questions 
which also confront the civilian bench and bar. Discussion of 
these common westions w 1 1  be followed by a separate discu,aion 
of obscenity problems particularly releinnt :o military practice. 

The first Significant obscenity case to  reach the United States 
Court of 3Iiiitary Appeals 1s that  of Cniied Stotes U .  Hol i  1. in 

d ,  a thirty-two year old sergeant, wrote a Series 
TO a young under-age g ~ r l  n i t h  whom he was 
affair The pirl saved the letters which were 

subsequent1:- discovered b)- her mother. The sergeant n a s  charged 
with carnal knairledge in ~!olat ion of Article 120 and three speci- 
fications of mailing obscene 1et:ers in violation of Article 131 I '  

He pleaded guilt? to all charges and specifications, but as a matter  
m agprarat lon the trial counsel introduced the serpeant'j letter3 
after :he findinpi. On appeal to an Arm)- bcard of r e ~ i e w  the ac- 
cused contended that  h13 plea of gullty to  the mail offenses was 
improvidently entered since the letters were not  obscene. JVithaut 



OBSCENITY A 6 D  MILITARY PRACTICE 

ruling on the precise question presented, the board. one member 
diseen:inp. held the serpeant'a plea incan5istent v i t h  his testimony 
on Tentence that he "intended the letters only as ' lore letters "' The 
Judge Advocate General then certified to the Court of I l i l i tary 
Appeals the broad question whether the board of rer ie iv v a s  
"correct in holding that the plea of g u i l t y . .  was improvident " As 
B result of The Judee Advocate General'? action seceral important 
questions of obscenity law confronted the Court. 

The first of these questions was whether a letter writer 's  sub- 
jective intent ha8 any relevance to a prosecution for sending 
ubacere matter through the mail If the answer was in the affirma- 
t ire.  the sergeant's protesrstions tha t  the letters \<-ere intended 
by him as nothing more than letters of affection to a loved one 
would clearly be inconsistent with hi8 plea of guilty. Several 
years earlier in the landmark care of I 'n i tcd  States u .  Dennet t  'I 
the United States Court of .Appeals was faced with a similar prob- 
lem. In that case the defendant, B woman of unimpeachable charac- 
ter.  had mailed copies of a pamphlet which she had w i t t e n  for  
the purpose of instructing her two Sone on "The Sex Side of Life." 
While the court  reversed the woman's conviction for  violating 
the federal mail obscenity statute an the ground that the pamphlet 
was not obscene. Judpe Augustus Hand,  SpeRklnp for the Court, 
clearly rejected the woman's defense of goad motives as  irrele- 
vant.?o In effect, the case ruled that violation of the mail obscenity 
statute required only gsnrrol intent.i1 It  a d d  be enough to  
ground a conviction under the statute fa r  the Government to show 
tha t  the defendant mailed legally obscene matter knowing simply 
the contents of tha t  matter.29 The "whys" and "wherefores" of 
the mailing were of no consequence. 

1039 F ?d 561 12d Cir. 1 9 3 0 ) .  
I2 ' ' l t  13 daubtiem true that the persons1 motive of the defendant in 

d:rtributmg her pamphlet could have no bear:ng on the question i>hsther she 
vio.ared rhe iaw Her own bzhef chat a really obscene pwnphiet would pap 
the price for its obscenity by means of mtrinmc mentr a m i d  leave her much 
a~ m e r  under the ban af the btatute' '  39 F 2d at 568 Accord.  Verner Y .  
Umtei  States. 183 F.2d 181 (9th Cir 19jO) See Grove Prerl.  Inc. V. 
Chr.stenberry, 176 F Supp. 488. 501-02 (S D b . Y .  1959).  aff'd. 276 F 2d 133 
(2d C r 1960).  
11 See a i i o  Magon v Umted States, 248 Fed. 201 (9th Cir.  19181, c r r t  

d e n i e d .  249 0 . S  618 (19191, Knories V.  United Statal. 170 Fed. 109 (8th 
C l r .  19091 

22 But, of eonrse, there would be no need far the Government to show that 
the secuaed knew or even suspected that the matter %a3 abacene Roaen Y .  

United States, 161 U.S. 29 (1896) ~ hlagon V. United States, 8Up7a note 21; 
aee Burton Y. United States, 142 Fed. l l  (8th Clr. 1906). 
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In arguing to  the  Court of Military  appeal^ tha t  Sergeant 
Holt's testimony was not legally inconsistent, the Government 
urged the Court to follow federal precedent in order to asmre de- 
velopment of obscenity law under Article 134 of the Uniform 
Code consi?tent with settled federal l a w  This the Court d id .  
In Stating that "puri'y of motice is no defense to impurity of 

" the tribunal clearly held tha t  a writer's rubjecti\e intent 
ng and mailing material later adjudged t o  be obscene is 
MI. Thus, testimony by an accused as to his subjective in- 

tent or motire in mailing a letter cannot be legalis inconsistent 
a i t h  his p i l t y  plea 

Because of the broad nature of the certified question, the Court 
was also presented with the issue oripinally raised by the accused 
before the board of review namely. whether the letters v e r e  
ac:ually obscene The Court refused to meet this issue head-on 
because it w . s  of the belief that the question of abacenity was for  
the t r ie rs  of fact, with review limited to the auestion of the lepal 
sufficiencv of the findinga 23 The C o u r t  said tha t  had the accused 
not pleaded guilty and had the court-martial returned findinns 
of p i l t v  on the merits. I t  would be compelled to hold :he evidence 
( the  letters) sufficient to support the conviction This approach 
vou ld  involve onl) the same scope of appellate rebieiv accorded 
all criminal praeecutions bv the Court 

It IE submitted that the Court of Military Appeals may be tak- 
m p  too resmcted a \le\\ of its powers of review in obscenity cases. 
If the determination of a h a t  is and what is not obscene is purely 
an ordinary factual question, then the Court was, of course, 
correct m refueinp to examine the letters for any purpose other 
than to  uphold the legal sufficiency of the  court-martial's deter- 
mination tha t  the  letters w e r e  obscene. But there ie much reapect- 
able authonty  for  the proposition that the determination of what 

s something more than an ordinary 
factual matter to be left in the exclusive control of the finders 
of fact.2' Under this proposition. even the fact tha t  the accused 
pleads guilty in an obscenity prwecution vould not alter the 
appellate court's du ty  to go beyond the question of legal suf- 
ficiency. _ _  

21 See United State. >. Wheatley, 10 USCMA 538. 28 C I R  105 (19591, 
a f f i m  ,!B CM 101092, Wheatley. 28 C X R  28 C l l R  461 Isombir1 

P i  S e e  \ l a n u i  E n r e r p r i s e ~  r Dau. ~w.uuro note IO, Cap:tol Enterprises. Inc. 
s C - t i  o f  Chicago, 260 F 2d G:O (7rh Cir.  19581, People Y .  Richmond County 
Neui .  I r a ,  supra note  1 2 :  Mlonfred Y State. 226 IId.  312. 173 A 2 d  173 (1961) 
( d l n i e r n n g  opmmn by Hanmond. 1 J ;  Commonwealth v >Iamn. 338 Mass. 
442. 156 P.E 2d 7 6 2  11889);  Laekharl & YcClure, m p 7 I  note 18, st 114-120. 
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The theory behind this somewhat unique proposition is tha t  the  
question of what may be suppressed as  obscene through criminal 
Prosecution is a constitutional matter which appellate courts have 
a solemn duty to  consider.z5 This constitutional consideration 
amounts to  a d e  novo f ind ing  on the  question of whether the  
material alleged to be obscene by the prosecution and found to be 
obscene by the t r ie rs  of fac t  ia obscene Such a determination goes 
beyond the determination whether a reasonable t r ie r  of fact 
could find the  material in issue obscene and represents justifiable 
"second-guessing" by the appellate courts. 

The best judicial exposition of the theory to date may be found 
in Judse  Fuld's opinion in People  r. Richmond Covnty Yews, Ine.2b 
In tha t  case the defendant corporation had been found guilty in 
the trial court of distributing an obscene magazine in rialatian of 
section 1141 of the New York Penal Code, the state's criminal 
obscenity statute. The conviction w w  reversed by the state's 
intermediate appellate court on the ground t h a t  the proof failed 
to  establish the defendant's knowledge of the  magazine's o b m n e  
character.z' The state appealed, and by a narrow marein of four  
to three, the S e w  York Court a i  Appeals held that the magazine 
in question nas not obscene, regardless of the  finding below. Judge 
Fuld minced no words in declaring the  appellate court's power to 
make this determination : 

Th? court8 below have characterized the msgazme a% "obicene," but 
uhethv ;hat finding 1% justified requires UP . t o  make an independent 
cans:itunonal ~ p p r ~ i s a l  of the magazine. This court. as the Stare's 
highest triuunal, no l e s i  rhan the United Staten Supreme Court, Cannot 
escape n s  respansibilrry !n t hx  area "by paging that the trier of  the faera, 
be It a jury oi a judge, hac labeled the aueJtioned matter as 'obscene.' far,  

to be suppressed. the aueitian *,hethe* a ~ m r i e u l a ~  work 

const,tut m a l  * , d g w m t  of fh: mort sinlitire and delicate kind." Roth v 
Umted States. 354 U S  476, 4 9 7 4 9 8  . . . [Harlan, J , c0ncurrmgl.  . . . *I 

If a state appellate court can be so certain tha t  the question 
of what  is and what  is not obscene involves constitutional judg- 

*i See \lanumi Enterpnses I, Day. supra note 10; Roth v Cnired 
a note G ,  at 197-498 (eoncurring ~ p m a n l  : People Y. Richmond 
,s, Inc., a u ~ i a  note 12 :  Laekharr & >leClure. ~ U P I B  note 18. at 

CtET InwIVeS not Tially an i J I Y e  Of fact  b"C a quesnon Of 

_. - 

I ._ - .... . 
9 s  9 N Y 2d at 
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iipht of the Court's recently pronounced intention to champion 
the constitutional rights of military per~onnel  against d l  en- 
croachments.Z' Since ~t Seems clear that  before criminal prosecu- 
tions for the publication, disseminatmn or communication of 
cbscenity will be sanctioned. the material in question mus' be 
found to  be of such character. i.e., obscene. as to be beyond the pale 
of Fmt  Amendment protectton, the Court may n e i l  hare  erred 
in failing to make m independent appraisal of Sergeant Holt's 
letters. despite his plea of guilty. 

Perhaps the most significant question raised in Hol t  i v a ~  the 
s tandard $0 be utilized by t r iers  of fact and, assuming they ha re  
the power to make independent determinations, the appellate 
court?. in finding obscenity. This question more than an r  other 
has  preoccupied the courts over the Tear;. Until the Supreme 
Court's decnian in Pmted States I ,  Rafh, many American courls  

the harsh and confining standard enunciated in Rco-'nn 7 

33 that  material could  be xdjudped obscene by the effect of 
ted excerpt upon particulnrl? wsceptlble persons. Rigid 

application of this  rule !rauld undoubtedly re 
the  level of American literature. At least one federal trial court 
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revolted against this existing standard in the early 1930'8,2' but 
it was not until the Roth case tha t  B more liberal standard was 
made the law of the land. The Supreme Court rejected the  Hzeklin 
test as uncanatitutional in that it condemned material which had 
legitimate claim to  protection under the F i rd t  Amendment. In 
ita place the  high court substituted the test tha t  material v a s  
obscene and beyond constitutional protection only if, when judged 
QS (I whole, it  appealed to  the prurient interest of the  ace?a9e 

in The community.Zs I lo  longer could lawful  criminal prose- 
be baaed on isolated p a s a g e s  of otherwise reputable 

literary wuorks.s6 

Once the Supreme Court had spoken i t  might seem tha t  the 
Court of l l i l i t a ry  Appeals and all other federal and State courts 
% o d d  have merely t o  apply this new obscenity standard in a11 
cases. But it must be remembered tha t  Roth involved the mailing 
of mass circulation publications to all sorts of P ~ ~ B O ~ S  throughout 
the United States. Therefore, in Holt the  Government questioned 
mhether the standard enunciated in Rotli was the appropriate One 
to be applied in the case of private handwritten letters mailed to  
one specific individual. While arguing tha t  the letters were obscene 
under the  Roth standard, the  Government contended alternatively 
tha t  in personal letter cases, mail matter should be declared 
obscene if It appealed merely to  the  recipient's prurient interest in 
the  ease of one addressee and the  prurient interest of the average 
person in a limited audience if the  mail mat te r  is directed to  a 
specialized group.8' Essentially what the Government was con- 
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tending f a r  w a s  a m t i a h i e  standard of obscenity as apposed to 
the rigid constant standard of Rotli.ja This approach takes into 
consideration the actual audience to whom alleFedlY obscene 
material is communicated and would  allow mateiial t o  be can- 
demned as obscene if it appealed t o  the prurient in:erest of those 
to whom it  E directed, even though it  had no such appeal t o  the 
average person in the community." Th 
edged sward as far as the Governme 
possible for material to be canaidered obscene under the constant 
standard of R d h  and ?et not be obscene ~n relation t o  the  audience 
or receiving yroup t o  which the material is directed 11 The Gorern-  
rnent subsequentls 4 8 s  made fu l ly  cognizant of this fact in the 
Ford case.'l In Holt the  Court felt I t  unnece i~ i i r~ -  to decide what  

+auld be applicable t o  privaze permnal letters because 
there could be found t o  be obscene. regardless of t h e  

s tandard u t i l m d .  But the Court, while leaving the question open, 
did note that  the Government had "conceded" that  the Roth 

t ~ o m  t h e  m a  I The Un,rec Bra!rr Coorf of 



OBSCEKITY AND MILITARY PRACTICE 

Grasping firmly to the Government's theory in Holt ,  the appel- 
lant Ford m i s t e d  that his letters to a pornography peddler 
describing in lund  detail the kinds of pornographic photographs 
he desired could not be considered obscene. The peddler was 
simply in the business of filling such orders and would be left un- 
affected by the  letter^.:^ The Government's embarrassment  a t  find- 
ing its own theory bemg used against it points up the problem of 
attempting to use one obscenity standard to caier all or even a 
large number of cases. Obscenity case3 have too many unique 
facets to  be comfortably categorized and ruled by stave decis i s .  
K h a t  standard should be used to govern private personal mail- 
ings is still open to the inventiveness of counsel and court, 
uhe the r  military or civiiian.44 

If, however, one uniform standard is to he chosen by the courts, 
then it i s  submitted it should be the variable standard with i ts  
emphasis an the audience to whom questioned material is  directed. 
This standard has the adrantage of flexibility which the fixed 
stardpi.  of Rofli does not possess. Under the variable standard 
the mailing of hard-core pornography t o  an organization like the 
Kinsey Insti tute would not be a violation of law became intended 
for scientists whose primary interest  in the material would be 

Under the unbending standard of Roth the sender of 
this Same material, though his motives be pure, would have t o  be 
held in violation of federal  law since the material would appeal to 
the prurient interest of the average person in the community 
even though not intended for his eyes. On the other hand, the 
variable standard can be employed to strike a t  the vile profiteers 
whose market  is  the youth of the country or other groups which 
are pnrticularly susceptible to erotic excitement. Their mailings, 
frankly appealing to adolescent or aberrant curiosity, would be 
condemned under the variable standard even though the mailings 
a re  adjudged as failing to arouse the prurient interest of the 
average permn in the community. So long as the prurient interest  
of the average child or deviant of the group to which the material  
is directed i s  appealed to, the sender would be subject to the 
sanctions of the law. 
~ 

4 1  Brief for Aooeilant. n. 16. CM 406181. Ford. e l t i m  note 41 The Govern- 
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Thus, the flexibility of the variable standard of obscenity 
provides a basis for  judging the true character of the conduct of 
the sender b) looking at  the nature of the audience to whom the 
material is  directed. And cer:ainIy the law should distinguish 
between the sender who directs material through the mail f a r  
scientific or educatiansl purposes and the sender mho seeks only to 
line his pockets by corrupting a segment of the normal population 
or preymp upon the deviations of abnormal groups n i t h i n  society 

The final question raised in Holt was ahe the r  the federal mail 
obscenity Statute corers the obscene pr i ia te  letters of per~ons  
having a close personal relationship. Appellate defense counsel 
contended that the fact  that  Sergeant Halt and his girl friend 
\%ere loiers exempted them from the prohibitions of the statute. 
The Court  had little trouble disposing of this contention since the 
legislative history of the present statute clearly indicated the act's 
all-inclusi\e nature.4' 

In Ford the most important question of obscenity law raised 
was tha t  involving scienter or guilty knowledge. The accused of- 
ficer was a collector of pornography who, in addition to mailing 
~ e v e r s l  obscene letters to a pornography merchant, also exhibited 
and disseminated certain obscene material to friends.  In  one in- 
stance the accused loaned a bartender in a bar frequented by him 
a copy of the book Helen. and Desire 48 The evidence of record did 
not establish that the accused had any knowledge of the contents 
af the book which he loaned to the bartender. During an out-of- 
court hearing the law officer siia sponte brought up the question 
of scienter and concluded that lack of knaivledge of the contents 
of the book wm not an element of the Article 133 offense of con- 
duct unbecoming an officer and gentleman but tha t  such lack af 
knowledge could be raised by the accused as a complete defense 
under the label off "mistake of fact ."4B The law officer a h  ruled 

6 6  18 L S  C S 1461 (19581 
:- See 1955 P S. Code Cang. 1 Ad, News 2210: Thomar Y .  Urited States. 

262 F.2d 814 (6th Cir.  1Y:Y) See *:so United States v \l>%grave, 160 Fed. 
700, 706 ( E D  Ark 1908) Lconsfrumg predeeeasor statute. Rev Stat. 5 3883 
l 1 8 i b l ) :  United States Y .  Btiekrath. 242 Fed 161 iS  D Ohio 19171. There 
seems little doubt bu t  that B husband would be erimi 
statute for mailing am obscene " l m e  lefrer" to hlb ow 
windam of prosecuting such eases seems hlehl3 qu i f m  

4 3  Published by the Olympia Press of P a i i ~ ,  which 
dercribed as "the world's m o a  notonoun publisher o 
pomagraphy." Time. "Shy Pornographer;' Sav  3, 196 , p 8 

*I The instruction on ~ c i e n f e r  wa8 BQ follau,s: " [Klnowledge by the 
accused that the material, which wan ~n fact laud and l a s c i ~ i ~ ~ s ,  was eon. 
tamed ~n or appeared upon the Item exhibited or loaned to anather, 18 not an 
eaLientm.1 element of the offense . , , ; however, the facts and eireumstsncea, 
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t h a t  the only knowledge the accused had to  possess WBE tha t  af the 
actual contents of the book in question. The accused's belset  
as to  the nature and quality of the material was iireler.ant.jo 
On appeal to the Army board of review the accused officer con- 
tended tha t  the  law officer erred in instructing the court-martial 
tha t  knowledge was not an element of the offense. Prejudice would 
arise f rom shifting the  burden of coming forward with the 
evidence f rom the  Government to  the  accused. The board agreed 
with the accused and held tha t  scienter n a s  a n  element of the 
offense. However, the hoard refused ta reverse the findine of 
guilty of conduct unbecoming an officer. In construing the  Ian 
officer's instruction the board found that the law officer had actually 
informed the  court-martial tha t  knowledge was an element of 
the  Government's case: hence the accused had not been prejudiced. 

Whaterer  the  relative merits of the board's construction, the 
decision is significant because it clearly holds tha t  guilty knowl. 
edge is an element of the  offense of conduct unbecoming an of. 
ficer mhen the conduct condemned is the dissemination of 

I t  uvouuld alm seem tha t  the decision id  authority for 
the  proposition tha t  the degree of xienter required is only tha t  
of knowledge of the  contents of the allegedly obscene material. 
The board of review a t  least talked in those te rms  in its opinion. 

In the  author's opinion the  decision in Ford is sound and should 
be adopted by the Court of Military Appeals in the event that tri- 
bunal i s  faced with the issue of scienter. First, f rom a procedural 
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standpoint i t  seems desirable to require the Government to plead 
and Prove guilty knowledge and to ~.llow the accused to contect 
this element by pleading not guilty and by coming forth with evi- 
dence of his lack of knowledge of the material. This approach, 
inherent in Ford,  is less complicated than one requiring the ac- 
cused to plead and prove an affirmative defense of lack of knowl. 
edge, with the Government then being required to rebut the af- 
firmative defense This r ak ing  of the question of scienter by way 
of affirmative defense entails seb-eral shift ing of the burden of 
coming forward with the evidence. and it would be well t a  avoid 
this. The Ford approach has the added virtue of being consonant 
with the existing federal procedure in mail obscenity proeecu- 
tions.69 

From a substantive standpoint the Ford holding that scienter is 
an element of the Governmeni's case is also sound. I t  avoids a 
possible constitutional infirmity present in the affirmative defense 
approach to raising the issue of scienter. Certainly, a compelling 
argument  can be made that when a democratic awereign curtails 
freedom to publish and disseminate written and pictorial matter 
by insti tuting criminal prosecutions, the sovereign should be the 
party burdened with pleading and coming forward, in the first 

cienter. To place this burden on the 
ve effect on the outcome of the trial. 
ence an a gi\en issue, the pa r ty  ha r -  

ing the burden of coming forward with the evidence lares on that 
issue. A procedural rule favoring the prmecution and makiEF the 
defense against obscenity prosecutions more difficult could in- 
timidate publishers and disseminators of w i t t e n  and pictonal 
material to curtail the publication and dissemination of some 
material which may he within the protection of the F i rs t  and 
Fourteenth Amendments. This possible indirect effect of a pro- 
cedural rule of law might be enough to condemn the rule as in- 
fringing on constitutional r ights 5 8  

An important point to note a i t h  regard to the issue of scienter 
is  that  very little law in this area is settled. Trial counsel pre- 
paring to prosecute obscenity cases under Articles 133 and 134 
would be well-advised. then, to introduce on their own initiative 
as much circumstantial and direct evidence of guilty knowledge 
as  is reasonably available. Failure to consider the question of 
scienter carefully could well result in Settling the law a t  the 
expense of the Government's case. 

62 See test  accompanying nates 68-79 mfia 
6 8  C i .  Smith V.  Cailfarnia. 361 U S 147 (1959) (the iesding federal decision 

holding far t he  requirement of scienter in obscenity pmsemt imsl .  
56 AGO 80628  

_ _  
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IV. OBSCENITY PROBLEMS O F  SPECIAL CONCERN 
TO THE MILITARY 

A. SUBSTA.VTIVE QCESTIONS 

The standard for condemning material as obscene is whether the 
material appeals to the prurient interest of the average person in 
the contemporary community.s' A question relative to the Roth 
standard rihieh has particular relevance to the military i s  the defi- 
nition of "community." Is the releiwnt community geographic 
in nature or institutional? Or is the concept of "community" really 
rather meaningless? If, in Roth, the Supreme Court was referring 
to a grouping of people in a particular space, courts-martial would 
have to take into consideration the location of the Army post 
wherein the alleged obscenity offense occurred together with the 
mores of the civilian and military communities in that lacale. If ,  
an the other hand, the Supreme Court was speaking generally of 
the present day over-all American cultural society, as Justices 
Harlan and Stewart  Suggest in their  opinion in Manual Enter- 
prises e, D ~ U , ~ ~  the location of the alleged offense would be im- 
material. Prom the viewpoint of those interested in uniformity 
throughout the military establishment. the less geographical in 
nature the concept the more desirable i t  u4ll be. Material which is 
obscene a t  one Army installation should be obscene a t  any other 
installation, whether that  installation be located on the plains of 
Kansas or a t  Governor's Island, S e w  York. 

Finally, a more practical but no less important question far 
military justice is the conduct which may be condemned under 
Articles 133 and 134 of the Uniform Code. There is no question 
tha t  the sending of obscene letter8 and other material through the 
mail i s  violative of the Code." So is the making of obscene phone 
calls to unconsenting women51 and the exhibiting of obscene 
~ 

5' Vnited States V. Roth, 354 U.S. 416 (1967). 
66 310 L' S 4% (1962) Tao Justices, Harlan and Stewart, h a w  already 

stated their belief that the relevant community is nstianal in scope. "Them 
must first be decided the relevant 'community' in terms of whose standards 
of  decency the m ~ u e  must be Judged. We think that the proper test vnder 
this federal statute, reaching BQ It doe8 to s i i  parti of the Unrted States whore 
p o p i s t i a n  reflects many different ethnic and cultvral backgrounds, 19 B 
nafmnal standard of decency." 370 U S .  a t  See ais0 Lockhart bi MleCiure, 
Censo7sh.p o/ Obscenity , The Developing Consfitufiond Sfandorda. 45 Minn. 
L. Rev. 5, 113-14 (1960) 

56 United States V. Holt. 12 USCMA 471, 31 CMR 67 (1961); CM 405791, 
Ford. 31 CMR 353 (1861),  pel. dsnzed,  a1 CMR 314 (19621 

6: CM 400786, Simmuns, 27 CMR 664, pet. dmwd,  10 USCMA 679, 27 CMR 
612 (1959).  

*GO 8 0 8 2 8  51 
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motion pictures fo r  profit in a government-owned buiiding.68 
While there are few reported military obscenity cases, and gen- 
eralization can be hazardous, it would seem that any open and 
notorious communication or disiemination of obscene language 
or material would be conduct unbecoming an officer and gentle. 
man, conduct to the discredit of the service, or conduct pre- 
judicial to Food order and discipline. But  the trend of the military 
cases is opposed to the idea that mere possession of obscene mat- 
ter is \siolatire of either Article 133 or 134 of the Uniform Code j9 
And in the Ford case an Army board of review held that the 
exhibition of obscene pictures by an officer to another while 
in his own quarter3 during a social occasion did not constitute 
conduct unbecoming an officer and gentleman. 
gested that to punish mere possession of obsce 
violation of F m t  Amendment guaranteed e @  

Under present interpretations of the general articles only those 
acts involving obscenity which h a w  a decided tendency to degrade 
or corrupt Servicemen 011 civilians, bring discredit upon the serv- 
ice, destroy discipline and respect far rank are condemned. 
Certainly, the  ale of salacious material or the exhibition of 
salacious shows or films f o r  a p n c e  is corrupting and degrading 
to both seller and purchaser. Commercial tranLaction8 involving 
obscene matter should not be tolerated. Nor should the notorious 
exhibition of abscemty to those of loner miiitary statu8 by men 
of greater status be tolerared. Such exhibition would cause, if  
nothing else, contempt toward the exhibitors, which contempt 
c i o l d  be eiisiit- translated into discielinary probi-ins. Although 
the paasession of obscenity and the limited dissemination of such 
material in mcial  situations must  be condemned in a moral sense, 

"CCY 361951, Cowan, 12 C M R  371 119531 
6s C M  400388. Sehneider. 27 CMR 566 (19581, C\I 405791. Ford. wpia 

"ate 56.  
b l  In State V. Mapp, 170 Ohio S t  127. 186 S E 2d 38. 119601,  f o u r  judges 

oi the s e v m  ivdpe Ohio Supreme Court held an 0h.o statute ~ m p o s m e  
criminal penalaea fo r  tne bare p o ~ s e s i i o n  and co~.trol  af obscene material t o  
be ~n eontraventim of the Firsf and Fourteenth Amendmonte to the Cnited 
States Consnfutmn Horierer. h m e  the irate conrbrurmn a i  0h.o prohibit3 
the state supreme court  from striking do%," iegislatiar nnless a t  l e ia :  SIX of 
the ~ s v e n  lust ices concur I" the decision, the Ohio high c o u r t  n u  compelled 

lapp i o r  domg nolhmg more fhsn knowmglg 
safekeeping terrain pornography belorgin# t o  a iormer boarder in her home 
The court's maior i t r  opinion, I" effect. invited the United States Supreme 
Court t o  reverie the decision on appeal by nfrikmg down the statute a) 
uncnne t i tu t i~na l  on I ~ B  f a c e  T h e  Supreme Court did ~ P V C T B ~  the e a n v i c t ~ o n  
but on the ground that the eridence upan which rhe c a m i c t i o n  - a i  based 
was secured by the Clove!and police in violation of the Fourth Amendmenr 
and was therefore madmiasible. e b m  tn e a i o f e  pmmiut on. Mlapp Y .  Ohio, 
867 C.S. 643 (1961). o w m n d t w  Wolf v Colorado. 338 US. 25 11919) 
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such conduct is not, in and of itself, violative of Articles 133 and 
134. The Army boards of review have made a distinction between 
a soldier's military life and his private life in this area of the law. 

B. PROCEDL'RAL QL'ESTIOXS 
The first important procedural question in obscenity prosecu- 

tions m d e r  the Uniform Code is haw alleged offenses are to be 
pleaded. ?,fast of the important issues a re  well handled in the 
Simrnons case.6L In that ease the accused wa8 found guilty of 
communicating telephonically obscene laneuage to a female under 
a specification which detailed the languape used and labeled this 
language as  obscene.'* The accused contended that because the 
words used were open to a. possible innocent interpretation, and 
"were not obscene per se," the specification did not state an af-  
fense. In order to state an offense, according to  the accused, the 
Government had to fu r the r  allege that the accused used the words 
in an obscene manner and that they were so understood by the 
female to whom they were addressed. In affirming the findings 
of guil ts ,  an Army board of review held tha t  a specification which 
made a bare allegation that an accused uttered obscene language 
to a female would be legally sufficient. The board found support  
for i ts  holding in the modern practice of avoiding the pleading 
of evidentiary facts. 

The board's decision, based as it i8 on the modern practice of 
notice pleading, is applicable to every type of obscenity offense. 
Thus,  in the case of mail offenses it would only be necessary in the 
specifications to identify the Objectionable letters by postmark 
and to  characterize the letters as obscene.6J The ~ a m e  is true of 
ahscene publications and motion pictures. All tha t  is required is 
tha t  the material be identified by title, that  the time and place of 
the offense be alleged, and tha t  the material be characterized as 
obscene,64 Because of the rule tha t  allegedly obscene matter must  
- 

61 C Y  d o a i 8 f i .  slmmons, 57 
62 See 27 CYR a t  656 far the laneuage of the npeclficatlon. 
13 Section 1461 of the Cnmmai Code of the United States taika I" terms of 

"lewd, l s m v i ~ u i ,  obscene," and I f  the federal mad o b a c e n m  statute 1s ~ p e c ~ f i .  
calls inearparated ~n the pleading, it IS adwsabie to characterize the mail 
matter in this fashion. Otherwme, a ehaiaeterlratian that the mail matter 
I s  "obscene" is aumcient since the words used in section 1161 *re ~ynongmous ,  
and u8e of more than one of them would be s u r ~ I u ~ 8 p e .  

0 6  In the ease of p~oseeutions under Art& 134 It 1% unnecessary t o  allege 
that the particular conduct ws4 ta the PreJvdlce of goad order and discipline 
OT that it was to the discredit of the ierwce. Umted States v Marker, 1 
USCMA 393. 400. 3 CMR 127. 134 11952);  ACY 14661, French, 21 CIIR  811 
(1958),  m @ d  in pmt and rrv'd in part. 10 USCXA 171, 27 CMR 245 (1959). 
But, af C ~ Y I S ~ ,  an instruction t o  the court-martial on thiii element I s  required. 
United Stales v W-iiiiams, 8 USCMA 321, 24 C M R  135 (1957); Urnfed States 
Y .  Giltens,  8 USCMA 673, 25 CMR 177 (1958). 
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be judged as a whole, it would be unwise in  drafting specifications 
to pick o u t  particular writ ten passages or visual scenes for in- 
clusion in the pleadings. Specifications quotmg such passapes or  
describing such scenes ivauld be subject to attack on appeal on the 
ground that improper standard? had been utilized by the Goy- 
ernment, and therefore the charges and specifications d ~ d  not 
allege offenses. I n  the case of untitled photoprapha or motion 
pictures, however, a simple allegation that the film or pharograph 
is obscene would likely not withstand a motion to  make more de- 
finite and certain. In such case, the epecification should c o n t a r  
a general, over-all description of the material 

Another  question with regard t o  pleading i s  under what  claose 
of Article 131 should obscenity offense be broupht. The general 
article has three clauses under ah ich  specifications mag be laid 
(1) disorders and neglect3 t o  the prejudice of good order and 
discipline ~n the armed farces;  ( 2 )  conduct of B nature t o  bring 
discredit upon the armed forces: and ( 3 )  federal c r i m e  and 
offenses not capital.66 Mail offenses may fall within an>- one or 
more of these catepories and can always be alleaed under the third 
clause of Article 134. But is it \\ise to specify that certain conduct 
violates a particular enurneratea federal statute? The answer. 
f rom the prosecution's point of view, is decidedly not The federal 
statute may require a particular mode or element of proof that 
\would not  be required by alleging the offense generally under the 
first or second clause or both of these  clause^ of Article 134. 
Furthermore,  the fact  that  the specification does not desipnate the 
particular federal atatute upon which the prosecution i s  based does 
not necessarily mean that the specification is insufficient to  shou a 
violation of that  federal statute.p6 Thus, by refraining f rom de- 
signating a particular federal statute,  the Government may very 
well be able to prosecute its ease under any one or all of the 
 clause^ of Article 134. On the other hand, by designating the par- 
ticular federal statute violated, the Government may restrict  it- 
self unduly to the theory embodied in the third ("crimes and 
offenses not capital") c lau~e  of the general article. This is so 
because in such prosecutions the law officer need not instruct the 
court-martial that  the alleged misconduct is either prejudicial t o  
soad order and discipline or  of a nature to bring discredit upon the 
armed farces or both. The absence of such instructions would 
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necessarily limit the Government ta  a theory of the case controlled 
solely by the third clause of the general article.61 Such practice. 
while advantageous to the Government, is subject to the criticism 
that it ~ l o l a t e s  the Spirit of modern notice pleading in tha t  i t  
avoids g n i n g  the accused notice of the precise theory of the 
Government's case. However, as long as the general article affords 
the Government the opportunity to proceed with i ts  case an more 
than one theory, neither ethics nor l a w  requires the prosecution 
to limit itself by giving notice of i ts  choice of theories. 

Turninp now to questions of proof in obscenity cases, the Gav- 
ernment's burden is met in much the same way a8 i t  would be in 
prosecutions in federal civil courts. Far mail offenses, the proof 
required is almost identical to prosecutions under Section 1461.6' 
The Government must show tha t  the accused (a)  knowingly de- 
posited in the mail (b )  obscene matter.6s In  the case of private 
letters the burden of showing a knowing deposit is  met by proof, 
including the expert testimony of handwriting or typewriter 
analyst8, that  the accused wrote the letter in question. In case8 
involving other than prirateig writ ten material, the knowing de- 
posit can only be established by circumstantial evidence. The 
obscenity of the mailed matter is generally established by i ts  bare 
introduction; however, testimony by experts on l i terary pamo- 
graphy that the material i s  pornographic would also likely he 
admissible.:o This opinion testimony would not violate the so- 
called "ultimate issue" doctrine since i t  represents only a literart, 
judgment as to the nature of the material and does not "uaurp" 
the court-martial's responsibility to determine the legal nature 
of the material. Rut  the l i terary judgment is  relevant, Since i t  i s  
a factor bearing an the question of whether the material has re- 
deeming social raIue.71 

For other than mail offenses, the Government must  introduce 
the material alleged to he obscene and, to overcome the present 
rule tha t  bare possession of pornography does not violate the 
Uniform Code;* should show that  the material  vas openly and 

b i  United States V. D m n o ,  wpro note 65. See Unlted States V. Holt,  12 
CSCMA 471, 31 C H R  57 (1961). 

68 CDI 400388 Schneider, supra note 69 (proseeutian under 1s U S  C 8 1462 
(1%8), failed because statute held not applnable t o  domentie tranaportatmn 
of pornographic matanalr but only to impartatmn of such mater& from 
abroad) 
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natar ioud? disseminated or communicartil. in inoat instances 
111oai of open and notorious communication ~ 1 1 3  be readil>- avail- 
able - *  

accused or the nan-obsc 
scienter. defense proof 
b! the a c c u w l  should 
was m a v a l e  of the conten ts  of the material m I S Q U ~ .  A more 
complex question of proof is presented when t h e  defense choo-es 

of testimony since the members of a court-martial would h a i e  as 

requwed response t o  b e  nofh i rg  inme rhan a mild and somewhat humorous 
farm of hai.np. 

-6 s e e  note  i s  . " f r o  
- 8  It 1s highly urlikelg tha t  an accused m am abscenit) pmiecutian could 

secure the favorable tejfimany of rhe only reeogmzed experts m the fleld of 
military moraIs-mil:tari ihaplsins.  

62 AGO BOWB 
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in officer cases, appears to  go to an ultimate i s m e  in obscenity 
prosecutions, i.e., whether the conduct engaged in is unbecoming 
to an  officer and gentleman or 1s prejudicial to good order and dis- 
cipline.'. T h a t e r e r  the objection, one Army board of review has 
already held such evidence to be inadmissible..s 

The other option would be to s h w  that t h e  material has re. 
deeming social Y B I U B .  This can be established either through the 
Positive t e a m o n ?  of hterarl-  experts tha t  thematerial  has llterary 
value or the negative testimon? of experts an pornography such 
as psycholoalstj that  the material i s  not pornographic. Again, 
as with expert testimony for the Government, this evidence is  
relevant and does no! confiict with the "ultimate issue" limitation 
on expert opinion testimony. Therefore, there should be no ques- 
tion as to its admiasibilit>--." 

V. CONCLUSIOS 

cle the reader must inevitably become 
olved que3tions in the field of criminal 

oliscenitg law. Some of these questions may in time be a n s i e r e d  
by federal, state and militarl- tribunals. AIany other3, because of 
the deeply conceptual nature of obscenity law, may never be sub- 
ject to the type of final resolution favored by practicing counsel. 
But t h e  military lawyer interested in military justice and the pro- 
tection of the legitimate interests of a civilized society such as 
our  OW^ should not be discouraged b>- the often nebulous con- 
sistency of the law Rather,  he should be encouraged to lend his 
talents to  making sharper and more precise the available took of 
legai analysis in this field, far though there may be no empirical 
proof to establish that the unrestrained dissemination of porna- 
graphy has a deleterioua effect upon a society, common dense tells __ 

77 A different bifuafion vou ld  beem to e m i t  uhere the conduct 11 alleged t o  
he aerriee discrediring If the actil-n? charged 13 ~n relation to ciiilians, 
rhether or nor the ac tml t i  13 preralent and accepted II the miiitary e m .  
mun.ty would be only m e  faerar i n  determining the ulrimate lame of  rherher 
or not it represenrs iervice dir:redit.ng eonduet. 

9 5  Cll 405791, Ford, m p n  note  5 6  
70 Yudkin Y State, 182 A ?d 788 (Md. 1962) (nnanlmom opinion) : see 

Grove Press. Ine v Chr.%renherrv. 8 w m  note 71.  I" n,hieh D i ~ r r i e r  Jude* 
Bryan. m authorizine far ma:lmg ihe book Lady  Choiierlei'o Lot,rr by D H. 
Lawrence. relied heavily upon the expert opinion of noted literary c i i t i c ~  
While the eaee came before the United States District Court on appeal from 
an administrative decision of the Pact Office Department, JudEe Bryan held 
that he had the duty TO determine the weition of obscenity de n o w  Bee also 
Smith v California, 361 U S .  147.  160 (1919) (concurring opinion h i  Frank- 
furter, J.1. 
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u8 t ha t  such traffic may lead to the perversion of normal health? 
sex attitudes of young people and may also result in overt sex 
offenaea. Society should be protected against this form of corrup- 
tian. One way in which t h x  can be accomplished is through the 
continued enforcement of our  criminal obscenity la%%, no matter 
how difficult it may sometimes prore to he 

This IS not  to say, however, that  the civilian and military police 
and prosecutors should become latter day Anthony Comstocks. 
Intelligence and discrimination are required if enforcement is to  
hare a Salutary effect. A free Society must protect i t s e l f  against 
harmful sexual deviation and yet not lose ita precious freedom of 
expression 

While the difficulties in creating precise legal doctrine and con- 
cepts 1x1 this field are necessarily great ,  the military lawyer has a 
respan?ibilits to  make the effor t  because a rational, norkable, 
hut  properly circumscribed, obscenity law i3 needed to  protect 
Swlety. 
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COURTMARTIAL APPEALS IN EKGLAND* 
BY DELMAR KARLEX** 

In England as weli a s  in the United States, the ultimate review 
of court-martial caaea is in civilian rather than military hands. 
Vast differences exist between the two nations, however, not only 
in the foundation upon which such r e v x w  rests, but also in the 
manner of i ts  exercise. 

I t  is the purpose of this article to describe the English system 
of r e n e w  insofar as i t  pertains to c a w  tried by courts-martial 
in the Army and Air Porce. So attempt is made to describe the 
markedly different system of the Navy. Neither is any attempt 
made systematically to compare EngliBh with American procedure. 

1. BACKGROUND OF T H E  P R E S E h T  SYSTEM 

The present English system came into effect in 1950 and 1951 
after public criticism had been directed against the system in use 
during and fallowmg World War 11. The old System was claimed 
to be unsatisfactory in two principal respects. First ,  the function 
of prosecuting w a s  not sufficiently separated from the functions of 
judging and reviewing. Men from one office performed all of those 
functions, although care was taken that the same man would not 
perform more than one of them in any given case. Second, service- 
men were not given the same quality of justice as civilians. 
Unduly great differences were thought to exist between civilians 
and military justice with respect to personnel and procedure. 

* The Opinions and eonelu~ions presented herem are those of the avthar and 
do not necensarlly represent the v l e v i  of The Judge Advocate General's Sehaal 
or any other governmental agency. The author e x p r e ~ ~ e s  h s  appreclatmn 
far assistance and infarmallon furnished in the preparation of thia article 
to Lord Parker of Waddingran, the Lard Chief dvrtiee of England; Lord 
Juatiee Diplock of the Court of Appeal. formerly judge of the Queen's Bench 
D l v l s m  of the High Court:  Slr Fredenck Gentle. Q.C, Judge Advocate 
General of the Farces of England; Mr. Oliver C Barnett. C.B.E., Q.2, Vice 
Judge Advocate General: %IT. B de H. Pereira. T.D., Anninrant Judge Ad- 
vocate General; >IT. Anthony McDonald, Deputy Judge Advocate: and Mr .  
D. R Thornpaor, Aesmtanr Regmtrsr af the CourB->lartm.l Appeal Court. 

**  Prafesbor of Law, S e r  Yark University; Lieutenant Colonel, JAGC, 
L'SAR; Member, of Board of Visitor%. The Judge Advocare General's School, 
U.S Army, Director and Secretary. Insti tute of Judicial Admmmtra!,in; 
L L . 0 ,  1837, Columbia Uniuerslty:  Member af the Nou York and Viaeonam 
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As a result of eueh criticisme, three major changes were made:  
1. Judicial functions were completely separated from prwe- 

euting functions: 

2 Agencies were ea t abhhed  in the Army and Air Force to 
take orer from the office of the Judge Advocate General prose- 
cuting and other "on-judicial funct ions:  and 

3.  Cltimate reviexv of court-martial cases was merged into the 
civilian system of justice through the establishment of the Courts- 
Martial Appeal cour t  

11. THE JUDGE ADVOCATE GENERAL'S OFFICE 

The office of the Judge Adrocate General is now wholly c i ~ i l i a n  
in i ts  peraannel, and i t  has been relieved f rom any duties in con- 
nection x i t h  the prosecution of court-martial casea During World 
\Tar I1 i t  had contained in addition to a iudieial department com- 
posed of c~vi l ianb.  an army and an air force department composed 
of military officers who gave commanders pretrial advice and who 
acted as prosecutors a t  courts-martial These two service depart- 
ments ceased to be the responsibility of the Judge Advocate Gem 
eral, and became the two Dneetarates of Legal Services. about 
to be described. 

The judicial officers who serve in the Judge Advocate General's 
office are remarkablr f e n  in number, considering the amount of 
work they do. At  their  head is the Judge Advocate General him- 
self, appointed by tire Croan  and respanaible t o  the Lord Chancel- 
lor.1 In addition to superintending the total operation of his office, 
he a d v i w  the Secretaries of State for War and Air and the Arm? 
a n d  Air Forw Councils on all types of legal problems. some per- 
taining to military justice, others pertaining to military matters 
unrelated to courts-martial. Xext in authority is the Vice-Judne 
Advocate General, whose duties include administration, in nddi- 
tion to advice on matters pertaininp to military justice 
Under him are ten Assistant Judee Advocates General. These 
are senior men who perform a variety of duties. Sometimes they 
Sit as judge adroeatea at important court-martial trials; some- 
times they serve as Deputy Judge .4dvocates General in charge 
of the three branch offices of the department. located in Germany, 
the Rear East and the Fa r  East ,  where they review records of 
tr ial ,  including some conducted by judge advocates. S e x t  come 
~ 

1 Caurts-3larrd IAppealsI Act. 1911. 6 29 (heremafter referred t o  a% 
C M  ( A )  Act, 1911, S..-.). 
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eleven Deputy Judge Advocates (not to be confused with the 
"Deputy Judge Advocate General" in charge of branch offices 
overseas).  These are somewhat younger men who spend most of 
their  time sit t ing as judge advocates s t  tr ials and. when not so 
engaged. reviewing recards of trial, sometimes in cases conducted 
by their  colleagues. Thus, the total roster of the Judge Advocate 
General's Office, exclusive of clerks and stenographers, consists 
of 21 men. 

All judicial officers on the staff of the Judge Advocate General 
are barristers x h o  have been appointed by the Lard Chancellor. 
They may be removed by him only for inability or misbehaviour, 
and they are subject to retirement a t  age 65.* Their status is 
roughly equivalent to tha t  of judges in the civilian courts of 
England, and they are  in no sense members of the armed forces. 

To each branch office overseas is assigned one Deputy Judge 
Advocate General, who i s  in overall charge of the office, usually 
one Aasiatant Judge Advocate General and t w o  or three Deputy 
Judge Advocates. The remainder of the personnel are  in London. 
Assignments are rotated from time t o  time so tha t  a man will 
spend pa r t  of his time a t  the head office in London, and then pa r t  
of his time a t  one of the branch offices in Germany, the Near Eas t  
or the Far East.  

111. T H E  DIRECTORATES OF LEGAL SERVICES 

Some of the functions formerly performed by the office of the 
Judge Adrocate General are now vested in two Directorates of 
Legal Services-ne in the Army, the other in the Air Farce. These 
oreanizatians, which are staffed by military personnel, advise com- 
manders an the framing of charges;  conduct investigations in ad- 
vance af t r i a l ;  administer legal aid,  both with respect to military 
justice and with respect ta advice an matrimonial matters,  wills, 
and the like: and furnish officers to act as prosecuting attorneys a t  
courts-martial.3 Such officers a re  men who have been trained as  
barristers or solicitors in civilian life. The Directorates of Legal 
Services have nothing t o  do with the appointment of judge ad- 
vocates to preside at  trials, and they have nothing to do with re- 
viewing cases after they have been tried. Those matters a re  ex- 
clusively within the province of the Judge Advocate General's 
Office. 
~ 

1 I d .  I 30 
8 Queen's Regulations for the Army, 1965, para. 219. 
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IV. THE COURTS-XARTIAL APPEAL COURT 

This court, uhich is par t  of the regular civilian machinery of 
justice, haa no judicial personnel of its own. Its j u d p ~  are drawn 
in practice from the Queen's Bench Diriiian of the Hiqh Court. 
a1thoui.h certain other persons. mciudmp j u d ~ e s  Scotland and 
Northern Ireland and spec id  appointees of the Lord Chancellor, 
are :*!do eligible t o  sit.' They devote only a m a l l  proportion of 
their time t o  the  hearing of court-martial appeals. This is true 
e i e n  of t h e  person who normally presides, namely the Lord Chief 
Justice of England. He also administers the Queen's Bench Diri- 
81on. SLtting in It 8.3 a trial judge when time permits, and he apendi 
most of his time in presiding over two ott.er appellate tribunals 
made up of judges from the Division. These are the Court of 
Criminal Appeal. which hears appeals from serious criminal cases 
tried in Civilian courts, and the  Divisional Court, which hears 
appeals in minor criminal eaees tried by Xagistrate?, and which 
reviews, by meam of the  prerogative writs, quasi-judicial deter- 
minations of administratire tribunals. 

M o s t  of the  energies of the judges who sit with the  Lord Chief 
Justice are devoted to  Civilian trial w o r k ;  while in London they are 
engaged mainly in trying ~ 1 ~ 1 1  cases, and ohi ie  t ra ie i ing  on t i e  
Aaslze circuit they are engaged more than half their time in trying 
c i r i i i a n  criminal cases.j They sit an the  Courts-?tartmi Appeal 
Court only when designated for  such service by the Lord Chief 

ce, just as they might be assigned by him to any other type of 
ce .  trial or appellate, within the Queen's Bench Division. 

The Court does not sit en bane, but  in panela. The uwa i  number 
of judges 1s three, but it can be increased a t  the discretion of the  
Lard Chief Justice for especially important or difficult cases to five, 
seven or eien more. The only person likely to  be a regular member 
of the Court is the  Lard Chief Justice, who ordinarily participates 
in the  hearing of all court-martial appeals. When he sits. he In- 

variably presides and generally delivers the  first, and almost alwa).s 
the only, opinion. 

To be eligible far appointment as a Queen's Bench Judge and 
thus a potential member of the Courts-Martial Appeal Court, a man 
must be a barrister of a t  least ten years standing; fo r  appointment 

4 C.31 ( A )  Act, 1951. 5 1. 
5 U'illmms, T h e  Adminufrolion of Jwtlor Art ,  1860.  1961 Crim. L. Rev. 

(Eng 1 8 7 ;  Devlin, Statutory O f f m s r s ,  4 J. Sod). P.T.L (n  s.1 206. 
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to the  post of Lord Chief Judice. he m w t  be a n  existing High Court 
judge or a barrister of a t  least fifteen years standin=. The Lord 
Chief Justice is appointed by the Crown on the  adrice of the  Pr ime 
Minister a f te r  he has consulted iiith the  Lord Chancellor. The 
other JudFea are appointed by the  Crown on the  a d \ m  of the Lord 
Chancellor alone. !ill of the offices c a n y  tenure during Food be- 
haviour until retirement on pension a t  age  7s (although there is 
no COmpulSory retirement age for  those appointed before 1960) 
Not only in terms of salary, but also in terms of prestige and  
Power. the Lord Chief Justice i3 the  second highest rankmg judicial 
officer of the realm, standing next to the  Lord  chancellor.^ He is a 
Peer, and thus anomalously but in common with other highly placed 
members of the  British judiciary, a legidator as well as a judge, 
and he i s  a member er officio of the  a ther  principal appellate courts 
as s e l l  as head of the  Courts-3lartial Appeal Courr, the  Court of 
Criminal Appeal, the  Divisional Court and the Queen's Bench 
Division. 

V. T H E  F O C S D A T I O S  O F  REVIEW 

A. T H E  T R I A L  PROCESS 

Appelate review is superimposed upon a system which relies 
heavily upon civilian participation in trials a t  first instance. The 
officials who exercise functions corresponding to  those of American 
law officers are the civilian judges described above, called "judge 
adrocates." They travel on a circuit f rom one court to  another to  
act 8s judge advocates a t  t r i d s .  Inatead of uniforms, they wear 
judicial robes: and instead of caps, wigs. 

Similarly defense counsel in England are  ordinarily civilian 
her  barristers or solicitors-again not in uniform, but  
onal robes and wigs of the i r  profession. When a bar- 
pates. it  is because he has been retained by a solicitor, 

who, in turn, has been employed by the serviceman being tried. 
When a solicitor participates, again he  is employed b y  the  service- 
man. Expenses are defrayed out of the  accused's own pocket if he 
has the money, or if not, through a legal aid system which functions 
in much the  same manner as  tha t  operating in the  civilian courts 
of England. 

Xilitary control over court-martial proceedings i s  limited to the  
follawmg: - 

6 Jackson. The Machinery of Justice in England 231 e l  mq. ( 3 d  Id .  1960). 
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1. A court-martial IS canwned by a military commander He 

determines not only the CompoFition of the court. but also what  
charges are t o  be brought f a r  trial. 

2 Members of the court are military officers Their functions 
correspond to those of members of an American court-martial (and 
are not unlike those performed by a j u r r  in a c iv i l ian cour t ) .  The? 
decide guilt or innocence and they also impwe sentence. 

3. Prosecuting attorneys are military ofFcera. Almost alwas-s 
they are f rom the Directorate of Lepal Services ( the  legal branch 
of the Army or  Air Force, as the ca-e may be) ,  and they have been 
trained in c i t i i i a n  life as either solicitore or barristers.  

4. The initial revmv of court-martial proceeding8 i s  conducted 
by commanders and military officers in superior authority.  GI- 
timate renew, as will be explained later,  i s  in the Courts-Martial 
Appeal Court, a purely civilian agency. 

Except in the respect8 already indicated. a British court-martial 
at the trial level IS not  greatly different f rom an American court- 
martial. The aril) other difference ivorthy of special mention con- 
cerns the function of the judye advocate. The British judge ad- 
vocate. unlike the American law officer of today (but  like his 
predecessor, the I a n  member, in the days before the Uniform Code 
of XIilitary Justice),  does pot  *it apart  from the court. hut on the 
right hand of the President, other members being arranged around 
them in order of seniority. At the close of the case. he sums up the 
e . ,  , m c e  and in* l rwt s  the members of the court in open session 
prior to their  retir ing to deliberate on the findings. He does not 
retire with tnem a t  that  point. Vhen  the time comes far senteicin'?, 
however, he participates in their  deliberations in the sense that  he 
retires x i t h  the members of the court and adrises them, although 
he ha8 no vote.' 

B. PRELIXI.VARI REI7EW 

The initial stage of review of court-martial proceedings i s  auto- 
matic and within military channels. After tr ial ,  the first step is 
confirmatimi Th i j  1s the responsibility of the military commander 
who appointed the court.' If trial was by general court-martial, 
the confirming officer first r e e e i ~ e s  the advice of the Judge Ad- 
wea te  General, or, if the t r ia l  was in a place remote from England, ___ 

1 Arm) Act, 1555,  6 5 4 ( 5 )  (heremafter referred t o  as A h . ,  1965, 6 .... ) .  
8 I d .  $ 8  107-110. 
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that of the Deputy Judse .4lroeare Generni for the area.1° If trial 
was by district court-martip' for lesz s e r i o i i ~  offenses (such as 
those tried by special court-n.artia.1 in the United States),  l e m i  
adrice need not be sought unless the confirminp officer is  in doubt :! 
Ordinarily it i s  not sought if the trial was held within t h e  r n i t e d  
Kingdom, but is if  the tr ial  was held oversear. The Judge Advocate 
General or the Deputy Judge Advocate General, ad the case may 
be, 01 one of his assistants reviews the record of the trial lsonie- 
times a stenographic transcript ,  but often notes of the testimanr 
written in lanehand) and prepares a written advice to the coni- 
mander indicating whether the charges %ere proper, wherher the 
evidence was sufficient and whether the sentence \<a? legal If 
ererything is in order, he recommends that the conriction and 
sentence be confirmed. If not, he recommends that the conviction 
be quashed or that other appropriate action be taken. The com- 
mander is not bound ta  follow the recommendation, but he almost 
invariably does on questions of law,  for any departure i3 likely 
to involve him in embarrassing censure. On discretionary matters,  
as  for  example on the question of reducing a legal sentence, he 
exercises his own independent judgment. 

After confirmation, fu r the r  review takes place automatically. 
The record of tr iai  is forwarded to  a "reviewing authority." who is 
ordinarily an officer superior in command to the confirming of- 
ficer.12 If there is no such person, the Army or 4ir €orce Council 
acts as reviewing authority.18 These are bodies of high ranking 
non-legal officials in the two services. The re.iew,ing authority,  
acting with or without legal advice, may set aside the conviction. 
reduce the sentence or take any other action which the confirming 
authority might have taken initially." 

Thereafter the papers go to the Judge Advocate General's office 
(in London if the tr ial  was heid in the United Kingdom, otherwise 
to one of the overseas branch offices). If the case is  one where 
legal advice was previously given either at the confirming or re- 
viewing stage, the papers a r e  scrutinized by a different member 
of the staff than the one who examined them earlier. If not, they 
are subjected to  legal review f o r  the first time. Should any cor- 
rective action be found neceasaiy, the papers are returned to the 
reviewing authority ta  take whatever steps may be appropriate.  

10 Queen's Regulations far the Army, 1815, para. 818 
11 Ibtd. 
12 A . A ,  1951, S 113, 
18 I b i d .  
11 I b i d .  
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When legal reb-iew takes place in one fif the branch offices af 
the  Judge Ad%oeste General overseas. the record a i  trial is subse- 
quently forwarded t o  the home oifice in London, and is there 
examined again. Thus a case can be and not infrequently is re- 
viewed by several different members af the Judge Advocate 
General's staff. At least one such r e ~ i e i v  of every case is manda- 
tory, hut the system i3 extremely flexible in allowing commanders 
to  secure legal advice a t  virtually any  stage of post trial proceed- 
ings. 

Furthermore, a t  any time between the pronouncement o i  his 
sentence and six months after its promulgation by the confirming 
authority, the accused may present a petition (called a "preroga- 
tire" petition to distinguish it f rom the "appeal" petition about 
t o  be discussed), pointing out why he thinks tha t  the findinps or 
Bentence or both in his case are improper 1: He may question not 
only the legality of the proceedinps. but 8180 the  severity of a 
sentence which is i%-ithin t h e  lepal limits. If such a petition is 
presented before the sentence ha 
goes to the confirming authari 
authority. That  authority conside 
of trial and takes whatever action he deems proper. If any ques- 
tion of law is involved, the matter is presented to  the Judge Ad- 
vocate General or the  Deputy Judge Advocate General f o r  advice. 

C. APPEAL 

Superimposed on the system of review jus t  described is the  pra- 
eedure for appealing to  the Courts-Martial Appeal Court. 

If the accused contemplates going to  tha t  tribunal, he must first 
seek relief within military channels by means of an  "appeal 
petition." This petition must, however, be directed to  the  Army or 
Air Force Council. and must be presented within 40 dass  of the  
promulgation of the findings and sentence i i  the  court.martial was 
held within the  United Kingdom, or within 60 dass  if it was held 
over seas.'^ The Army Council (if the  ease arose in the Army)  or  
the Air  Force Council (if the case arose in the Air Farce) then 
has an equal amount of time within which to  act on the petition." 

The petition goes to  the  Judge Advocate General's Office (not to 
a branch office), where it is considered against the record of the 
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accused's trial. The Judge Advocate General renders his advice 
(usually prepared by one of his assistants bu t  reviewed by him- 
self) to  the .4rmy Council or the  Air  Force Council, which con- 
siders the  petition, the  advice thereon and the  record of trial. 
I t  has power to  Set aside the conviction, reduce the sentence, or 
t ake  anT other action which the  confirming officer might have 
taken initially. 18 

If the Council does not act within the  time allowed (40 or 60 
days) or if its decision does not satisfy the  accused, he  may apply 
for leave to  agpeal to  the Courts-Martial Appeal Court. He must 
do so within 10 days a f te r  being notified of an adverse decision, 
or in the  case of failure to act on i t  within the  prescribed period, 
within 10 days a f t e r  the expiration of tha t  period.18 

D. DEATH SEXTEXCES 

Different rules apply where a death sentence has been imposed 
and confirmed IalTTays a f te r  receiving legal advice). If the  confirm- 
ing officer certifies t h a t  "it is essential in the interests of discipline 
and for  the  purpose of securing the  safety of the force with which 
the  accused is present tha t  it should be carried au t  forthwith," 
the  sentence may be carried out without delay.20 This provision 
obviously is intended to  take care of exceptional situations w,hich 
might conceivably arise in time of war .  

If, as the  confirming officer does not so certify, execution of 
the  sentence must be delayed long enough to  allow the  accused to  
apply to the Courts-Martial Appeal Court.*l He need not then 
present an  appeal petition to the Army or Air  Farce Council, but 
may immediately present an application f o r  leave to  appeal to  the  
Court.l' This must be done within 10 days a f te r  the  promulga- 
tion of the  sentence.zs The  Court will then proceed to  hear  the  
appeal on the  merits as expeditiously as p ~ s s i b l e . ~ '  

E .  RIGHT AND SCOPE OF APPEAL 

Within the  limits of its jurisdiction, the  Courts-Martial Appeal 
Court controls it8 own docket. Except in death cams, which are 
~ 

15 A A ,  1965. 8 113. 
C M i A )  R P 6 .  

20 111acud of hmtary Law, 1961, Pt I, eh. IY, para. 12. 
2: ib d 
21C.41.i.41 I c t ,  1851, g !  3, 1 4  
28 C.11 ( A )  R P. 6 .  
2 1  R. \I. Houghton, 36 Crim. Aop. R. 98 (1962). 
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handled in the manner jus t  described, it must grant leave to appeal 
before any Caae can be hroupht to  i t .  This can be done only if the  
conviction I rhailenved. If there has been an acquittal, or if the  
accused is only complaining about the harshness of a legal sentence 
imposed on him. no appeal is passihle.~j 

TVith respect to sentence. the Court's Juriadiction is less ex- 
tensive than tha t  o i  its sister tribunal, the Court of Criminal Ap- 
peal. That  court (composed of the same judpes. but hearinn ap- 
peak f rom civilian tribunals) can re\-ise legal Sentences upwards 
or downwards as B matter of diseretion.Qb Despite the fact tha t  
the  Courts-JIartial Appeal Court lacks equivalent power, it has 
on st least one occasion exercised effective moral suasion to  the 
Same end. A aoldier had been convicted of murder and sentenced 
to  death by a court-martial for  an offense committed under ex- 
tenuating CircumstanceS. Upon review in the Army Council. the  

was reduced to  10 rears  imprisonment. Then the accused 
or leave to appeal to the  Courts-Martial Appeal Court. 
d leaye, but in announcing the decision. the Lord Chief 

Justice stated tha t  if he c- '~  his colleagues had posgeesed power 
to  re r iew the  $en:ence, they would hare  cut it to  18 months. This 
vas reported in the daily papers, and a short time later the A r m s  
Council reconsidered the case and cut the sentence drastically 
( f a r  beyond the reduction it had already allowed, but not quite to  
the  18 months tha t  had been suggested). 

Except in the respect jus t  indicated, the  Courts-Martial Appeal 
Court fol loaa substanrially the same pattern of operations as  pre- 
vails in the Court of Criminal Appeal. 

P of conwctions extends to questions a i  fact as well as  
ans of law.?. The Court, hawever, is extremely reluctant 

to  interfere with determinations of fact ,  since in all cases they 
have been made by bodies i+hich are conaidered roughl>- the equiv- 
alent of juries. The Court is more circumscribed in its review of 
factual determination than  are the tribunals in England which 
hear appeals f rom civil cases (these for  the mast par t  are tried 
before ludges alone). Provided tha t  the judge advocate's sum- 
ming-up to  the members of the court-martial eontams no misdirec- 
tion as to  law or fact, and provided there is sufficient evidence to  
auppori the verdict rendered, the Courts-llartial Appeal Court 
will not in te r fe re  with a judgment of conviction. 
-~ 

2 5  C K I A 1  Act, 1961, I 3 .  
26 Criminal Appeal Act, 1 9 D i ,  5 4.  
8-  I d .  p 6. 
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In dealing with questions a i  law, the Court feels less rigidly 
bound by precedent than courts a i  cit'il Jurisdiction, and more f ree  
to overrule its own prior decisions if convinced tha t  they are mis- 
taken or  outmoded. Realizing that it is  dealing with the liberty 
of the people, tha t   appeal^ to the House of Lords are exceedingly 
rare, and that Parliamentary changes in the law are onlr prospec- 
t i re  in operation, it mould feel free t o  depart  f rom the itrict dac- 
tr ine of Stave decisis if such a course seemed necessary to present 
injustice in B particular c ~ s e . ~ ~  This has not yet happened. per- 
haps because the Court i s  relatively new, having been in operation 
only ten years. 

The Court 1s not empowered to g ran t  a new tr ial ,2B presumably 
because of the fear that another tr ial  would violate the principle 
against double jeopardy. Hence, if i t  finds that an error was com- 
mitted, i t  has to  choose between sett ing the accused free or affirm- 
ing his conviction on the ground tha t  the error did not result in 
a substantial miscarriage of justice. I t  cannot follow a middle 
course of ordering another tr ial  which would be free a i  the error 
which infected the first. The result i s  that  some guilty persons 
may be turned loose without punishment for no other reason than 
tha t  error8 were committed in their  trials. The governing prin- 
ciple on appeal is tha t  the Court a i l1  affirm only if i t  i s  convinced, 
after reviewing all the evidence or acting with the concurrence of 
counsel for the prisoner, tha t  the members of the court-martial 
would have come to the same canelusion if the error had not 
oecurred. 

F. APPLICATIONS F O R L E A V E  TO A P P E A L  

Most applications for leave to appeal a re  prepared by the pris- 
oners themselves (on official farms furnished by the jail authori- 
t i es ) .  That is beeause in most cases they have been advised by 
counsel not to appeal, because of the very slight likelihood of suc- 
cess (as la shown by the statiatics about t o  be given).  As might be 
expected, the reasons given in support of the self-drafted and fre- 
quently hand-written applications are not likely to be impressive, 
running often ta nothing more than  a renewed protestation of 
innocence. The task of screening worthy applications f rom un- 
worthy ones therefore falls heavily upon the judges and other 
officials of the court 

18 R. V. Taylor, [1949], 2 K B. 368; Stone, Stare Derisis,  14 Modern L. Rev. 

1 )  C.M. (A)  Act, 1851, 8 16, 
218 (1951) 
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The application goes to the Register of the Court I t  i s  accom- 
panied by :he record  0: trial, by the earlier petition for r e i i e w  in 

Iartial Appeal Court. I i  he decides to grant leave, the case 

a rotational baris. with court-martial applicaticms beins considered 
along with applications in civilian cases. Since the same judges are 
likely to  be l e r ~ i n g  on bath the Courts-lfartial Appeal Court and 
the Court of Criminal Appeal, they handle applications in bath 
types of casea toeether 

I t  is the practice of the judges to announce their decizions each 
Yonday morning when the Court a i  Criminal Appeal is sitting, 
civilian cases first, then court-martial cases. if any. Each judge 
by tha t  time has individuallr consideled all of the applications and 
has met with his ~olleagues far a very brief conference im- 
mediately before the  opening of court. If any one of the  judges 
is in farour  of granting leave to appeal (no t  necessarily the  one 
to whom the ease was assigned for  reporting), leave is granted. 

Over Its entire ten year history. the  Courts-Martial Appeal 
Court has received 276 applications for  leaye to appeal, granting 52 
of them and denying the remainder. In  the appeals heard a n  their 
merits, 10 canrictions were quaahed, the remainder affirmed. The 
figures f o r  1961 x e r e  as follows: 21 applications submitted: 17 
denied; 4 heard an their merit8: and 1 conviction quashed. The 
averages have been as fallows: about 1 application for  leave t o  
appeal out of 6 granted ;  and about 1 conviction out of 6 consid- 
ered an the merits quashed. To put it in another way, only one 
application in 28 is ultimately successful. 

a j l d .  5 4 .  
3 1  id. 5 21 
92 [ b i d .  

76 *GO i o a m  



BRITISH COURT-MARTIAL APPEALS 

G .  T H E  H E A R I S G  

Court-mnrtial appeals are umally heard as soon B E  the civilian 
appeals on the calendar of Court of Crimina! Appeal have heen 
heard The iudvea then figuratively chanpe their hats and then 
proceed t o  the hearing of the military cases Sometime* for  the 
civilian appeals an additional panel of the Court of Criminal 
Appeal is in operation The Courts-llartial Appeal Court as such 
sits only about  ten t i m e  a year. usually f o r  only an hour or two. 
Durinp such sitting, it  announces its decisions upon applications 
for  leave to  appeal and hears arguments in cases where leave has 
been granted. 

The Courts-Yartial Appeal Court is authorized to  sit anywhere 
in the world in the discretion of the  Lard Chief Justice.33 H o w  
ever, except on one occasion when it sat in Edinbureh and was 
staffed by Scottish iudpes. it  has sat only in London in the building 
on the  S t rand  which houses the Royal Courts of Justice. I ts  court- 
room is the  same one used by the Court of Criminal Appeal 

H. ORAL ARGCYENT 

As in the other appellate courts of England, oral argument is 
the  central feature of a court-martial appeal. There a re  no n r i t -  
ten briefs such as are used in the  United States. The only papers 
before the judges a re  the same ones which were submitted in con- 
nection with the  application for  leave to  appeal, namely, the  record 
of trial and  supporting documents. 

Cases are argued before the  Courts-Martial Appeal Court far 
bath sides by  barristers. These civilian lawyers (relatively few 
in number, there being less than  2,000 in all of England) are 
specialists in litigation, able to  communicate effectively and 
eeonomically with the  judges. They are not necessarily specialized 
in court-martial work, but their expertise ordinarily lies in the 
field of criminal law. Since there a re  no professional prosecutors 
even in civilian cases (what  in the United States a re  called "dis- 
trict attorneys"), a man who appears for  the prosecution one day 
may appear for  the defense the next. The barrister who represents 
the  accused a t  the  trial ordinarily also argues his appeal, but this 
is not necessarily the  case, for new counael may be re ta ined  AB 
far the prosecution, that is handled by a barrister briefed f a r  the  
particular case by a solieitor acting on behalf of the  Army or 

~~ 

8 8  I d .  5 2. 
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Air Force The military officers from the  Directorate 
of Legal Service !who appeared for the p r o % e c u t m  a t  the trial 
haxe no connection rxith the appeal. Furthermore. the Judpe 
Advocate General LS neither heard nor represented. 

Before s ta r t ing  the oral hearing, all of the judges hare  read 
the  record. Unlike the judges of mort of the court8 xhich  hear 
civil appeals in England, they never approach a case "cold." Thus 
they are spared one of the features of the  procedure of those 
courts-having to  listen t o  counsel read the record a t  leneth. The 
only reading tha t  is likely to  take place 1s f rom legal authorities 
cited by eounsel-an almost inescapable procedure since there are 
no briefs and since the decision ordinarily IS rendered immedi- 
ately upon the close of oral argument. 

vo cases cited to the Court, fre- 
quently none. Couneel o r d i n a n  . may take It for granted t h a t  
the  judges are familiar with the porernine legal principles--an 
assumption justified not only by the  specialization of the judges 
in criminal work. but also bl- the small bulk of reported cases. 
€or reasons about to be explained, there are very few reported 
court-martial cases, and very few reported civilian criminal cases 
either. Unnecessary citations a re  explicitly discouraged by the 
judges. 

The con8eguence of dispensing with as much readinp as possible 
i s  tha t  oral argument tends to  be relatively short in duration, 
averaging not more than about 20 or 30 minutes per case. Mare 
lengthy arguments occasionally take place. but they are excep- 
tional. I t  ia not uncommon for the Court to dispense with oral 
argument by the respondent. If the judges are satisfied a f te r  
hearing counsel f a r  the appellant tha t  the judgment should be 
affirmed, they see no paint in wasting time listening to the  other 
side. 

Seldom are more than one or 

I. X E W L Y  DISCOVERED EVIDE.VCE 

An unusual feature of the Court's procedure concerns its power 
to  hear evidence.3s This poner  haa not thus f a r  been used in the 
Court's brief history, and a d d  be used only if the evidence 
offered %ere not  a w l a b l e  to  counsel for the accused (acting with 
due diligence) a t  the time of trial. If the Court heard such evi- 
dence, it  would not only hold the line against retrials in criminal 
cases, but also would Save the  time which, in the United States, 

34 I d .  6 12. 
3 5 I d  3 8 
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would have to  be consumed in rehearinp the case in its entirety. 
On the other hand, it would he confronted ryith the difficult and 
delicate task of deciding a h a t  effect the  new evidence would hare  
had C.L the members of the court-martial if they had been able 
to hear it. 

J. T H E  DEClSIOS 

As in the Court of Criminal Appeal. so also in the Courts-Martial 
Appeal Court, the judges u ~ u a l l y  render their decision immedi- 
ately upon the  close of oral arpument Very rarely indeed is de. 
cision reserved. Hence there is little time for  discussion hetween 
the  judpes and no time for  the drafting of opinions. Decisions 
a re  delivered orally and extemporaneously. The judge who is 
presiding almost invariably delivers the only opinion in the  case, 
unless (as conceivably might happcn) the  Court should make an  
explicit finding tha t  the  case involved a question of law of eub- 
stantial importance. If upon a quick conference af the  judpes 
on the  bench it should appear tha t  one of them was likely to dis- 
sent, the case would probably be rescheduled for  arpument before 
a larper panel, condisting of five, Beven or more judpea. This has 
not happened so f a r ,  and is unlikely to  happen in the  fu ture ,  
judging by the  history of the  Court of Criminal Appeal. 

K. PL'BLICATION OF DECZSIOSS 

Not all of the opinions of the  C o u r b M a r t i a l  Appeal Court are 
published. In 1961 when four  cases were decided by it, only one 
opinion found its way into the Criminal Appeal Reports, which 
is the mast comprehensive collection of criminal cases. During 
the  entire history of the  Court, only 28 of its opinions have been 
so published, although almost twice tha t  number of cases have 
bean decided on the  merits. 

This is in accordance with the prevailing English philosophy 
t h a t  only a small proportion of the  total number of opinions 
rendered are worthy of publication. Only about 10 percent 0-? 
the  opinions of the  Court of Criminal Appeal. the basic appellate 
court of England for  criminal cases coming f rom civilian courts, 
are published. Even the  House of Lards and the  Pr ivy  Council. 
u,hich are the ultimate tribunals for the  Kingdom and the Com- 
monwealth. do not have all of their decisions published. Because 
of this philosophy, the  bulk of English case law is very slight 
compared to  the  bulk of American case law, not only with respect 
to  court-martial mat te rs  b u t  also with respect to  civilian matters. 
A00 BOS2B 7 9  
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The EnFlish theory is that  only decisions which enunciate pr in-  

c ip led  of l a w  hare  precedent value. Ones which only apply well 
settled principles to  s p e ~ i f i c  facr  situations are considered im- 
portant mil- to the parties directly involved. The selection of 
ca%s to be piiblisred 1s made primarily by the law reporter8 and 

e available to be cited in future  cases. This sarea 

a i  cases ahode fact  e:tuatmnr hare ro be minutely 

i ip ler .  broadly stared. t o  apply. As a consecuen~e t he r  enjoy a 
large measure of freedom to dec:de cases as they feel that  justice 
demard3.  

L.  PI.YALITY 

After  a case has been decided by the Cmr t s - l l a r tml  Appeal 
r t .  o n e  fu r the r  step of r e ~ n e w  IS possible. Tha t  1s an appeal 
he Houw of Lards. If can be taken h r  either the prosecution 
he d e f e ~ s e .  but only if  leave is granted 38 

Immediatelr upon acnouncement of the drcisian of t h e  Courta- 
Martial Appeal Court, lo din^ counsel may apply orally to  :hat 
Court f o r  permission t o  appeal to the House of Lords. The care 
i i  f resh in the minds of the judges, so That they can decide the 
application ?ummarily. Leave cannot be granted ~inless  the iudees 
certify that  the case ~ n v o l ~ e s  a point of Ian of general public im- 
portance If they refuse to so certify. that  is the end of rhe case. If 
they so cer t i fs  and grant  leave. the application is disposed of a i t h -  
'wt any paper work. and the case g o e s  up. If the r  SO certify but 
;sfuse leave. a writ ten petition may he presented to the House 
of Lords itself. Then counsel f a r  the prospective Rppellant is 
allowed to  appear before the Appeal Committee of the House of 
Lords, consisting of three of the regular judges of that  court 
(called "Law Lords"), to argue orally why leave should be granted. 
If the judges hearing the application feel that  it may have Some 
merit, they will ordinarily allow coumel  for  the other  side to  

34 Adminiatration of Justice Act. 196D, 5 1. 
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argue in opposition. Such arguments a re  likely to  take ten or 
fifteen minutes. Upon their conclusion, the judges announce their  
decision to  grant or refuse leave. 

Very few appeals indeed can be expected to reach the House 
of Lards. Thus fa r ,  only one has gone up in the ten years tha t  
the Courts-Martial Appeal Court has been in operation. This i s  
consistent with the general practice of the House of Lords to 
entertain very few appeals in criminal cases of any type, civilian 
or milltar!-. In  the last fifty years, the average has been only 
one criminal case every other year. In the year 1959, the House 
of Lords did not hear a single criminal c m e .  In 1960 it heard 
only two. 

VI.  COSCLLSION 

While the English System far reviewing the decisions of eaurta- 
martial  bears some resemblance t o  the American system, differ- 
e n c e ~  between them are  substantial. The main ones mas  be sum- 
marized as f o l l o w :  

(1) Whereas judge advocates in England are civilians, per- 
forming ~ o l e l y  judicial functions, those in the United States are 
military officers, performing not only judicial functions, but those 
of pro8ecuto1-s and defense counsel RS well. 

(2 )  TYhereas the United States Court of Xili tary Appeals is a 
separate judicial establishment, having i ts  own personnel. sit t ing 
frequently, processing a large rolume of cases and producing a 
substantial bods of iudae-made law, i ts  counterpart  in England 
is an od hoe tr ibunal,  drawing i ts  personnel f rom the judges of 
other courts, si t t ing infrequently, hearing few cases, and praduc- 
ing a relatively small body of judge-made law. 

These differences do not in any sense demonstrate the superi- 
ority of one system oier the other. They do, however, stimulate 
reflection and introspection, posing the question of whether eiiher 
nation might barrow something of value from the other. 
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MILITARY JUSTICE IN BELGIUII* 
BY JOHN GILISSEX'* 

I. ISTRODUCTION 

Belgium, a small country of Western Europe \<-ith about 
9,000,000 inhabitants, has armed forces which took a relatively 
prominent pa r t  in bath World \Tars. Attacked by Germany on 
August 4, 1914, and again an May 10, 1940, Belgium w a s  on the 
side of the Allied Sa t ions  until 1'-Day. A member of S A T 0  since 
the creation of this organization, Belgium has, a t  the present 
t ime, an army of about 150,000 men, moat of whom are stationed 
in West Germany. 

X ih ta ry  justice in Belgium is quite different from that of mast 
other countries. Xore particularly, i t  is different from the mili- 
t a ry  justice Bystem of the United States, although certain prin- 
ciples of law are the same. 

Historically, Belgian military justice is based on the organiza- 
tian of the armed forces in the Belgian pronncer in the 16th, l ' i th,  
and 18th century, when these countries belonged to the Spanish. 
later t o  the Austrian crown. From 1794 until 1814, these provinces 
were incorporated into France, i . e . ,  into the French reralutionars 
Republic and into the Empire  of Napoleon. Belgian law as a 
whole, remained under the influence of French law, even after 
1814. 

F om 1815 to 1830. t he  Belpian  province^ formed with the  
Dutch provinces the Kingdom of the Netherlands. The Belgian 
revolution against King William I in 1830 brought Belgium the 
independence which the country enjoys today. 

Belgian military l a w  is still, far the most part ,  similar to the 
military law of the kingdom of the Setherlands,  particularly in 
questions involving procedure. Criminal lair- for the army was 
adopted in 1870, under French influence. Military jurisdiction and ___ 

* T h e  opmmns and c o n c i m i m i  presented herem are those of t he  author 
and do n u t  necemaiilg represent the  view^ of The Judge Advocate General's 
School o r  any orher governmental agency or a n i  agency of the Kingdom of 

) *  Professor a i  History, University of Brusaels; First Deputy General 
Auditeui (196Z-date) , Deputy General Audifeur ~n Military Court 11946- 
1961): Deputy Public Prosecutor I" Brussels (1838.1945); Doctor of Law#, 
1936, Fniversity of Brussels: V i c e  President, International Society of Military 
Crimmal Lau and the Lars of War. 
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judicial orgtlnization were reshaped in 1899, on more specific 
Belgian princip1es.l 

If one compare: Belgian military lam with the military l a w  of 
the Uni’ed States, the most important differences seem to  be the 

(1) Independence of the c r i m i m l  action, w h i c h  belongs to  the 
follalvlng : 

nounced by the cmirts. 

mtmn  1s .ieemlr more 
e adiocate,  he has no  
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( E )  Sentences of the court-martial do not have to  be approved 
by military authorit ies;  but appeal i a  alwa5-s possible before the 
Nilitary Court of Appeal and men  before the civilian Supreme 
Court, the " C o w  de Cassation.'' 

( 6 )  There 1% only one military Judleial organization, the Same 
fa r  the Army.  the X8vy. l  the Air Forces and the "Gendarmerie." 

Because of the important differences between American and 
Belgian military justice, it nouid be impossible to go into a detailed 
desc r ip tm of the latter m B few pages. Therefore, the present 

cic i i i l l  only give a short account of the chief rules of law', 
appropriate discussion of applicable Eelpian Institutions. 

Generally, the exeept:ons to these rules w 1 1  not be mentioned 

AT th-r difficulty in an article of this type consists in the 
terminology. Most of the institutions of European continental 
la,\., and more especiall) Belgian l aa .  do not exist in Anglo-Saxan 
Ian,  and v~ce-versa. The Fiench terminology ni l l ,  therefore. gen- 
erally be indicated, followed by an English trandntion. 

I1 CODES A K D  STATUTES UPOS JIILITARP JUSTICE 

The Belgian Const;tution, in force since 1831, provides for mlli- 
tary jurisdiction. In Chapter 111, concerning the Judicial power, 
article 10; prescribes that  particular statutes w 1 1  fix the organi- 
zation o i  the military courts, their jurisdiction, the rights and 
duties of their members, and the duration of the function8 of these 
members. 

Aciordingiv, the military justice sxstem may not be abolished 
without changing the Constitution, and the process of amending 
the Constitution 1s a very complicated affair;  since 1831, there 
ha re  been only txio amendments, the first in 1893, the second in 

hich has never been important. van suppressed I" 
tar) Codes af 1870 and 1898 %,ere enacted. there 
, the Belgian units of the British Royal Nary %ere 

maintained as a nejl Belgian K a y ,  bu t  the sppecial coden of 1814 paaied far 
the Kavy *ere not brought info operation again The N a i ~  IS  OB avbieet 
t o  the s ~ m e  m i h r ~ r s  18% BP the Ammy C o w  de Casiatmn, March 16. 1869. 
and Jkne 2 2 .  1959, in [1958] Paricrlsie helge I. 120.  1087 (Bel 1 ;  Giiisben, 
Lhrrnrque annuelie de jurmprmdence miltame, 1858 (Annual Chronicle of 
hlilitaii. Jurispruoence. 1959).  1959.60 Revue de droit penal et de erlmlno- 
1ag.e rod-3u8 

d A general iu r iey  of mihtary justice, for use by Belgian officers. v a g  pub- 
lished I" 1867 by the Ministry of Sationai Defence. entitied "lnstrvctian 9ur 
I P  service lud ic lam' '  The most important statutes en military lustice may 
be found I" anather publieation of the ministry entitled ' 'Recud  de lois B 
I'usage des forces armeel" (19601. 
A 0 0  80628 85 
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1920-1921. A fen propositions ta abai '1 the military justice 
s r r tem ha te  been made by member? of Parliament, b u t  they h a t e  
never aqked for  an amendment of the Constitution and their 
propositions have always been rejected. 

The principal statutes concerning milirary jusrice are:  (1) the 
Mill r\ Criminal Code (Code penal militaire), l 8 i 0 :  ( 2 )  rhe Code 
@f Xilitary Criminal Procedure (Code de Procedure penaie m 

899; (31 the Code of Procedure for  the Aimy (Code 
re pour  l'armee de t e r m ) .  1814: and ( 4 )  the Repulati 
t a w  Discipline (Replement de discipline). 1816.' 

A MILITARY CRl.1Il.A'dL CODE l l e 7 0 )  

This Code is nearly a centurr old and was pas?ed to complement 
the  general Criminal Code (Code Penal) ,  which has been in force 
since 1867. Therefore, the llilitary Criminal Code on]) contains 
regulations abour military criminal l a w  while all the rules of 
general criminal I a n ,  a h i e h  are not directi: cantrar? to milltar? 
laws, also have to  be applied by the military courts 

The nIilitar) Criminal Code is divided into two par t s :  a short 
one (14 articles) about military punishmenrs and B longer one 
(ar ts .  I S - U l a )  1, setting forth the mill 
which are principally: tieason and e 
surrender or leaving post (arts.  19-26 
or wilfully disobeying ( a r t .  28) : reioit and mutiny ( a r t s  20-32) , 
violence againsr a wperior or a 5entr:- (ar ts .  33-41) ; disrespect 
t a e a r d s  a superior (ar t .  42) ; d e i e r t m  (arts. 43-52) : larcfn?, 
selling or otherwise diepasing of military property (ar t? .  6 4 - 5 i )  ; 
and breach of some foreign legal regulations (art .  5 1 ( a ) )  

The lfiiitary Criminal Code has been amended often, particu- 
larly in 1923 when come punishments were changed, but no basic 
principles have been changed 

B. CODES OF ,MILITARY CRI.1IISAL PROCEDCRE 
(1899 and 1 8 1 4 )  

The Code of June I;, 1899, is incomplete, inasmuch aa i t  con- 
tains only two parts, the  first par t  (arts. 1-34) dealing with 
military jurisdiction, i.r , who is. and which offenses are, sub- 
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mitted to  the jurisdiction of military courts, and the second par t  
(ar ts .  3 b 1 6 3 )  dealing with the organization of military justice. 

S o  question of procedure is regulated by thm Code, because the 
Parliament did not pas8 in 1899, or anytime thereafter, the last 
five parts of the project. Procedure is therefore atill regulated by 
the old Code dating from the Dutch procedure, the  Code of Pro- 
cedure for  the  Army of 1814.6 A few par t s  of i t  hare  been 
amended by statute in 1916, 1921, and 1964. 

When any question of procedure i a  left unsolved by these Codes 
and statutes, mlhtary courts apply the rules of ordinary criminal 
procedure, as they are fixed by the French Code of Criminal 
Instruction of 1808 and other statutes. 

Belgian codes and statutes on military justice are thus rather 
old; in fact, the "jurisprudence," ~ e . ,  the  holdings of the  military 
courts, made it possible to apply old regulations to a modernized 
a rmy.  

111. JURISDICTIOi'  

The jurisdiction of courts-martial is generally penal in nature 
ra ther  than  diaciplinar.,6 but the courts also have the power to  
adiudge the payment of damages, when the sufferer of an offense 
asks for it, and civil actions may be brought concurrentiy with 
the  criminal action before the court-martial.. Actually, this 
happens very often now, especially in traffic accident cases. 

Courts-martial have exclusive jurisdiction fa r  all offenses cam- 
mitted by persons subject to  military law. Thus, jurisdiction i s  
extended not only to military offenses. but also to all other offenses 
mentioned in the ordinary criminal Code and other criminal l a w  

There exists, however, a few exceptions to this general rule, but 
only when the  offense haB been committed in Belgium. Persons 

5 This Code, w t h  SIX other military Codes. WBJ enacted before the Belgian 
countries *ere united with the h'etherlanin: It IS thus Dutch la-, which v a s  
introduced in the Belgian eauntrie~ m 1815. See G d i s ~ e n .  H.s ior  sahr sihets 

r t g r i . ng  in B e l g i r  sodrrt 2814. 60 Ylilitair-reehteluk 

punishable by dmciplmary punishments (C P.11. 1870. 
arts. 21. 2 6 ,  5 8 , ;  bur, ?n there eases, the diierplinary punshmentr, such as 

- 

1C.P.P.X 1s99,art. 33. 
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this  part of the forces are subject to court-mama1 ' 

against a superior of their  own farces, etc. 

Refugees, i . e  , civilian foreigners, are subject to the jurisdiction 
of the militarr only for a small number of military offenses. In 
time of war, the military also has jurisdiction o ~ e r  all persona, 
civilian or military, committing offenses against the ' 'external 
safety of the S ta t e"  These offenses are described in the ordinar, 
Criminal Code, articles 113-123(10). The principal offensea a r e :  
( a )  spying;  (b )  taking up arm3 aKainSt Belgium (a r t .  113)  or 
against Its 81118s (art. l li) ; ( e )  helping the enemy by d l  means. 
especially by furnishing it with men, money, supplies, arms or 
ammunition ( a r t .  115) ; ( d )  helping the enemy by changing the 

8 Aa a rule, the ewilian law  COY^ habe ~ u r m d ~ c t i o n  ~n theie C B I ~ J  bu t  If 
the publie prosecutor does not retain the specific framc offense. the court- 
martial has iur i sd ie tm fo r  the general offense of manrlsuphter or I ~ Y O I U ~ .  
t a w  l n lu ry  

0 C.P P hl. 1899, art. 19, as amended by Starvter a i  No". 25. 1918, and Feb 
27,1958. 
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mtitutions or organizations, i.e., lending support to the 
aims of the enemy: and (e)  reporting real or false accusa- 

tions to the enemy, so tha t  somebody is exposed to being prosecuted 
(a r t .  121Ia) ) .  In the years 1944-1941, the Belgian military 
justice authorities tried a great number of civilians, more than 
50,000, for aiding the enemy during the last World War.l' 

IV. ORGANIZATION O F  T H E  MILITARY JUSTICE SYSTEM 

The ordinary law courts in the military justice System are  the 
''conseils de guerre," i.e., war councils, and these are quite similar 
to the American courts-martial. All decisions of courtj-martial 
ma!- be wbmit ted to a court of appeal, called T o u r  militaire," 
, . e ,  a Military Court. The public prosecutore are named "auditeurs 
militaires." and they serve under the direction of the "auditeur 
general." Preliminary investigations a re  conducted by the audi- 
teurs or by the "commission judicialre," a judicial commission 
composed of an auditeur and two officers. 

A "COISEILS  DE G E E E R E )  (COURTS-.WARTIAL) 

Caurta-martial are classified into permanent and field courts- 
martini. At  present there are three permanent courts-martial in 
Belgium, one a t  Ghent, Liege and Bruasela: the latter a160 has 
chambers a t  Antwerp. Field courts-martial exist in Germany and 
in  Africa (Rwanda-Burundi).  In each court-martial, there are 
a t  l e a ~ t  two chambers, one for French trial?, one for Dutch ones, 
and oftentimes more chambers are created, especially in the perma- 
nent courts-martial. Each chamber of the court-martial i s  com- 
posed of five members, four  officers and a civilian judge. The 
president usually i s  a ~olonel ,  lieutenant colonel or ma jo r :  the 
other officers are two captains and one first lieutenant. These 
officers are appointed for one month and the appointments rotate 
among the otncera an duty residing I D  the town or garrison of the 
seat of the court-martial. The civilian judge on the permanent  
courts-martial is aepointed by the Kinx" for a term of three 

~~ ~~ 

10 See Giliaren, Efudo sfol,sfiqur de la wpression d e  l ' t n c w m m  (Statistical 
Study of the Repression of Unpatriatism), 1960-51 Revue de droit  penal 
et de crminalogie 513-628, Ganahaf van der \leerseh, R e f l e i i o n s  8 ~ 7  la l e -  
p ~ e s s , a n  des  c / m # b  mntm la sartte eiiorieure d e  1'Etot beige (Reflexions on 
the Repression of Crimes Agamst the External Security af the Belgian 
Sta le ) .  1946-4: Revue de drmf penal e t  de erirninolagie 97-182. 

L I  When, under m e  of the Codes, a pmwr I S  attributed t o  the King, it means 
the King BQ head of the e x e ~ u f i v e  power m the State; m fact,  this power 
belongs to the government, and more particularly to the Minister of JuntieD 
or the Minister of National Defence. 
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years, and he has to be chosen from among the j u  
ordinars l a w  courts ( tnbunai ir  de premiere ina taner) .  
courts-martial he is appointed b?- the King for a term of . a m  
months from among the judges or  doctors of laws mare than 25 
year8 of age. In special circumstances. he ma>- be appointed by 
the commanding officer of the par t  of 
the court-martia1  vas created A dl  
court-martial 1s included ~n the Appe 

IILITAIRE" I.lJIL1TARY C O L R T )  

There is only one >Iilitary Court in Belgium. It has a t  least 
two chambers, one frir French trials and one f o r  Dutch trials At 
the present time ten chambers are established, but only t x o  work 
permanently. 

t President of the Xilitary Court is a cirilian magis- 
s appointed for life by the King, but must retire when 

he reaches the ape of 72. He 1s chosen from among the members 
of the  ci\-ilian courts a h o  have been a magistrate far at least 
ten year8 Although he remains a c iv i l ian judge, he wears the 
military uniform of B general and receives the  honors prescribed 
for a general a i  ;he a rmy He may ha \e  one or  more deput r  
presidents: s t  this moment. there are two deputies. 

Each chamber of the Military Court is compoaed of the  first 
president or a deputy president and four  officers, a general, a 
colonel or lieutenant colonel. and t w  majors. Each officer is drawn 
bu lot, fo r  one month, from among the cfficers on duty and the 
officers of the reserve of the same rank, re i idine in the town 
where the Military Court i s  Bitting. The court  normallv sits a t  
Brussels. In wartime, the Kmp may fix the seat elsewhere. When 
a par t  of the mmy is ataying in a foreign countru. the Kinp may 
a h  decide tha t  one or more temporary chambers of the Military 
Court will S i t  in tha t  country. 

The Jlilitary Court has a two-fold Jurisdiction. It IS, first, the 
court  of appeal for all sentences of the courts-martial. I t  also 
has original and sole jurisdiction for  811 offenses committed by an 
officer of the rank of major or abore.12 When the 3hllrary Court 
has to sit in judgment on an  officer of a higher rank than one of 
its members, a special panel of judges is fixed. 

I*  The Mihfar) Court  also has o n p m d  jurisdiction for offenses committed 
on duty by members of a court-martial 
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C .  T R I A L  OF OFFE.\'SES AGAISST  T H E  E X T E R Y A L  
S A F E T Y  OF T H E  S T A T E  

The statute of Mas 26. 1944, provided for  special military law 
courtr for trying offenses committed during the  war years of 
1940-1944 apainst the external Safety of the State. and this ape- 
cialized court Sil l  exiata. In  these cases, each chamber of a court- 
martial is eampaaed of two ciiilian judges and three officers. Xore 
specifically. such a chamber canaiite o f :  ( a )  a president. a h a  is 
a ciyilian judoe, usually a president or rice-Dresident of a "tri- 
bunal de premiere instance"; (b l  a hieh-rankinp officer (colonel. 
lieutenant colonel or m a i m )  ; (c l  a second civilian iodse, =,ha 
may be a judee of a civilian l a w  court or eren a doctor in law, 
who i s  not yet a judve;  ( d )  a captain: and ( e )  a first lieutenant 
On appeal from this sort of trial to the  Xilirary Court the latter 
consists o f :  (a)  the firat president or another president; (bl  a 
general; i c )  a second civilian judee. o h o  haa been apnointed from 
a m o w  the judFes of the courts of appeal or the "tribunaux de 
premiere instance"; ( d l  a colonel or lieutenant colonel; and ( e l  
a major. 

D. T H E  "ACDITECRS"  

One of the main elements of military jud ice  in Belgium i s  the 
auditai r  niilitaire. He is, first of all, the  public prosecutor in all 
military affairs: he is also president of the "commission judici- 
a h , "  which haa to  make the preliminary investigation of charges ~ 

and he may also a r res t  and confine all persons subject to military 
jurisdiction. 

There i8 one "auditeur militaire" near each permanent or field 
court-martial. He may have one or more "wbst i tu t s  de I'auditeur 
militaire" or deputy auditeuri, who have the  same rights and the 
same duties as their chief. Some of the "substituts de 1'aud)teur 
militaire" may be promoted t o  "premier substitut de I'auditeur 
militaire" (first deputy audi teur ) .  

The chief of all the "auditeurs militaires" is the  "auditeur 
general" (general audi teur ) ,  and he  i8 assisted by two "premiers 
substituts de l'auditeur general" (first deputy general auditeurs) 
and three or more "substitutr de I'auditeur general" (deputy 
general auditeurs). The "audneur general" and his deputies are 
the  public prosecutors before the  Military Court. jus t  as the  
auditeurs militaire and his deputies a re  the  public prosecutors 
before the courts-martial. 
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follows : 
At the present time the organization of the auditeurs i s  as 

General rud i teu r  

2 first deputi general auditeurs 

3 Permanent m ~ b f a r i  aud1:eurs 
( B r u i i e ! ~ .  G h e n t  a r d  Liege)la ( t w o  in German) one ~n Rwanda- 

6 deputy genera! auditeurn 

3 Field mil.targ audne.iri  

B u r u n d v  

All the  auditeurs are nominated by the King. on recommendation 
of the !kImiater of Justice. To be appointed deput) auditeur. one 
must have received the degree of doctor of l a n s  at a unirersitv. 
No military qualification 1s l e ~ a l l y  required; bur. in fact. most 
of the audi reur -  h a l e  been reserve officers. I t  1s e i e n  not !eraliy 
requ~red tha t  they be a m m b e r  of the bar .  but nearly 811 o i  them 
are. The general eudi teur  must be mole than 33 years old:  the 
deput r  peneral auditeur and the auditeurs 30 yeam; the i ieputr  
audlteur 25 years. 

The auditel;rs are not solely military nor civilian: their status 
is mixed They belong to the jur id ica l  pairer of the S ta te ,  the 
same as any other magistrate. They are under the Iiuthoiity of 

of  Justice. but only for administrative P U T P O W  not 
in i i i r id ic t l  quei t ions They o n e  no obedience t o  

o r i t i e s  or to  rhe Mmis!er a i  r a t i o n a l  Defen-e But 
as they have a post and dut ies  in the a rmy,  rher hare  :he rank 
of an officer (colonel or major, the general audi teur  tha t  of  en- 
eral), and they wear a military uniform and receiie the honors 
of their rank. 

The general auditeur may thus be compared to  the American 
judge advocate general But his powere are not entirely the same 
The Belgian auditeurs are especially competent far the  prelimi- 
nary muestipationa, prosecutions beiore the  courts, a 
tion of the sentences. Compared to the c iv i l ian )UT 
Zation in Belgium and in France. I t  mav he said tha t  the audi teur  
is a t  the same time the "procureur d u  Rai," i.?., the public prose- 

:1 The "auditorst" of B r u r i e l ~  i s  divided i n t o  t a o  rett ions.  one a t  Rrlrs~els 
and m e  a t  Antaerp. The ehmf of t he  Antwerp section IS B field.audneur 
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cutor,  and the "juge d'inetruction," i.e., the examining magistrate. 
The general auditeur is assisted in his office, called "auditorat 
general." by secretaries and, in some circumitancee, by clerks. 
The "auditeur militaire" i s  usually assisted in hi8 "auditorat 
militaire" only by clerks. 

E. T H E  CLERKS 

4 t  the Military Court and in each court-martial, there is a chief 
clerk ("greffier en chef"), assisted by one or mom clerks ("Kref- 
fiers, commis-greffiers"), 811 of whom are appointed by the KinF. 
They must take the minutes of all sit t ings of the court, keep all 
recorda of :he mes t iga t ions  and write down all Judgments. They 
are allowed to deliver copies of the judzmentr 1n a few types of 
cases fixed by the law, and a h  when authorized by the general 
auditeur In  the courts-martial, the clerks are simultaneously 
r e w t r a r  of all that  has been done in the court and secretary to 
the auditeur and his deputies. 

F. "CO.W.111SSIO.V J rDICIAIRE"  
( J L ~ D I C I A L  CO.II.WISSI0.V) 

The writ ten preliminary investigation (known in France as 
ruction") of each case is made by the judicial commission 
sion judiciaire),  which is organized in each seat of B 

court-martial. Each judicial commisjion is composed of three 
members: (a) an auditeur militaire (or B firat deputy or deputy 
auditeur) ; ( b )  B captain;  and IC) a first l i e ~ t e n a n t . ~ '  

The commission is assisted by B clerk of the court-martial. The 
two military members are appointed for a month by the com- 
manding officer of the terri tory,  in turn among the officers of the 
garrison, The auditeur is the president af the commission. He 
alone conducts the investigation; if the military members of the 
c o m m i ~ ~ i o n  do not agree with him, they may not prevent him 
from making the decision. The military members a re  actually 
technical advisors and help the auditeur make up his mind con- 
cerning typical military questions. 

When an investigation is being made of a charge against a 
high ranking or general officer, who is to be tried by the Military 

16 If the accused is a Rrst lieutenant or captain, the judicial carnmis$ian will 
have a specis1 c o r n ~ o s i ~ ~ ~ n ,  earnposed of individuals with B higher rank than 
tha t  of the accused. 
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Court, a special judicial commission is created, composed of the 
general auditeur (or one of his deputies) and two officers. one 
of a rank immedia:ely superlor to that of the offender. and the 
other of the eame rank as the  offender, but senior in grade. 

G. D E F E S S E  COCSSEL 

An accused who ia to be tried by a court-martial m i i s  be de- 
fended b s  counsel. He may choose his defense counsel f rom 
among the members of a bar or even among the  officers of the 
armed foices. If he has not chosen a counsel or I f  he informa 
the  c o u r t m a r r i a l  tha t  he cannot pa>- f a r  a barrister, :he court- 
martial appoint8 a counsel f rom amonp the members of the bar 
or, in  exceptional cases, among the officers of the armed forces. 
The auditeurs may never act as defense cuungel. 

1'. T H E  PRELIJI INARY ISVESTIGATION 

A. I.VPOR.IIATI0.V AEOCT O F F E X S E S  

The auditeur i s  the only public prosecutor in the armed farces. 
Therefore. i: IS the duty of any person who has knowledge of a 
suspected offense committed by a person subject to  military lmv 
to  give informarion of i t  to the auditeur The auditeur received 
information about offenses: ( a )  from military authorities, par- 
ticularly f rom the commanding officers; ( b )  f rom police officials. 
such as the ''gendarmerie," :he municipal or country police oA- 
ciala or even the  judicial police officials, i.e., the auxiliaries of the 
civilian public prosecutor; ( c )  f rom the  "pracureur du Roi," i . e ,  
the  civilian public prosecutor, n h e n  the civilian lax courts do not 
hare  jurisdiction mer the  offenses: and (d) f rom all other per- 
mns, both military personnel and ciciliana. 

B. 1SVESTlGATlO.V BY MILITARY ACTHORITIES 

When an offense has been committed in the armed farces, par -  
ticularly when it is a military offense, the commanding officer of 
the  unit must immediately make a summary Investigation. He 
may conduct it personally or entrust an officer of his unit with 
this task. In  special cases. the military police may be entrusted 
with the job. These summary investigations must normally be 
done within three days. 
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When i t  appears to the commanding officer tha t  an offense 
subject to the military or ordinary criminal law has been com- 
mitted, he i s  obliged to transmit his a r i t t e n  Summary t o  the 
auditeur. However, when it appears that  no offense has been cam- 
mitted, but only a disciplinary fault ,  he may impose non-judicial 
punishment. (See Section 1'11, infra.) 

C. DECISlOX OF T H E  A r D I T E C R  

When the auditeur receives such a Summary or any other in- 
formation concerning an offense, he can deal with the case in 
one of the following ways:  

( a )  "Classer B B ~ S  suite," i . e . ,  take no fu r the r  judicial action, 
dropping the case %without any judicial puniahment. The auditeur 
will make such a decision only in the event that  it seems, on the 
basis of all available evidence, that  no charges exist against the 
suspected offender,  or tha t ,  even if there a r e  punishable charges, 
it is  not necesmry to  require a court-martial to punish these 
offenses. 

( b )  "Transmission au procareur du Roi." If i t  appeara khat the 
court-martial has no jurisdiction because the offender is not 
subject to military law or because the offense is to be tried by a 
civilian law court fo r  any other reason, the auditeur must trans- 
mit the brief to the civilian public prosecutor. 

(c )  "Information." This is  a request for more information 
about the case, especially f rom police officials, who can investigate 
more fully in an attempt to a p p l y  answers to questions raised 
by the auditeur. When the auditeur has received this informa- 
tian, he may "elaaser sans suite,'' or besin an "instruction," or 
even decide that the offender must be court-martialed. 

(d l  "Instruction." i . e . ,  a written criminal inrestigation about 
the charges. This investigation has to be made by a judicial cam- 
mission. 

A judicial commission must necessarily intervene : (a) when 
the auditeur considers i t  nece~eary t a  make certain special in- 
vestigations such as examining a witness an oath, visiting the 
scene where the offense has been committed, or asking an expert 
opinion; (b) when the preliminary investigation has been made 
by a military authority and the suspected offender has been appre- 
hended; and (c )  when the auditeur considers it necessary to 
confine the suspected offender. 
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D. APPREHETSIOY A S D  PROVISIOSAL D E T E S T I O X  

All persons subject to military law ma? be apprehended either 
\Then the ~ir~ums:ances by military or by civilian authorities 

require i t ,  any officer or non-commissioned officer has  the PO! 
to  arrest  an>- other member of the armed forces. of inferior r 
than him?elf.l6 He is e ~ e n  obliged to  apprehend a member of 
forces of i w e r  rank n h o  has  committed a serious crime.l. 

also be apprehended b r  civilian 
al, municipal or c o w t r y  police 
own poivers. The apprehended 

person must  be broupht before the auditeur within 21 hours fal- 
lawing his apprehension. According to  the BelCian eansti:litian, 
an order to  confinement may only be delivered by a judge;  if it 
has not been delivered within 21 hours af ter  apprehension. the 
apprehended person must be released. In  the c:nlian >tistice 

The decision of the c i~ i l i an  inFestigating mapistrate is erfectire 
for fire d a y s ;  a chamber of the law court  may prolong the det tn-  
tian for one month ;  a t  the end of each month. B ne,? detentiai: for 
the same amount of time may be ordered. In the miiitar? system, 
such delays do  not occur;  the decision of detention is effective Until 
the apprehended person IS released or until he appears before a 
court-martial. I t  is necessary, however. that  the J L  
sion examine the opportunity of maintaining the deten'ian each 
time it interrogates the accused. As I t  is a basic p r i ~ c i p l e  of mdi- 
tar?  justice tha t  the preliminary investigation should be quick, 
detention before appearance w l l  rery often be short .  If it lasts 
mm-9 than t\vo months-which would be ra ther  exceptional-the 
accused may request, by writing to the general auditeur, tbat  he 
be released. 

In the case of members af the forces apprehended by their 
militar? superiors, an important distinction must be made be. 
tween judicial and disciplinary action. If the apprehended person 
has committed an offense, which is punishable by confinement 

confinement Of at  least five YeBrI. 
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under the criminal l aw he must  be brought before the auditeur,  
as explained above; but if he has only committed a disciplinary 
offense, he may be punished immediately by the competent mili- 
tary authority. This punishment has ta  be pronounced as quickly 
as possible, but a delay of 24 hours is not unu~ual  and provisional 
arrest  may continue, in special eases, fa r  more than 24 hours. 

E. I S V E S T I G A T I O S  BY T H E  JCDICIAL  COM.1IISSIO.V 

The judicial commiS&m must make a writ ten investigation of 
the case. It  must interrogate the accused person and, if necessary, 
the witnesses. I t  may decide t o  cross-examine the accused and 
the witnesses. The statements of the accused and the witnesses 
are taken down by the clerk under the direction of the auditeur. 
All  declarations a re  signed by the accused or the witneas, the 
auditeur,  the officers and the clerk. Witnesses are  interrogated 
on oath. The accused is not present during the interrogatmn of 
the witness, except if he is  cross-examined with him. If it is  
n e c e ~ s a r y  to search a house, even a military office, the decision 
IS made by the auditeur alone, without intervention of the judicial 
commission, and he may give instructions to police officials to 
make the search. 

The judicial commission may ask fa r  an expert opinion, when 
technical difficulties arise in the Examination of the case. As a 
rule, experts are agpointed from among members of the armed 
forces. but it is always possible to appoint a civilian expert .  if 
necessary. The expert opinion must be given and writ ten on oath. 

F. E S D  OF T H E  PRELI.WSARY ISVESTIGATIOM 

TVhen all the information has been collected about a case, the 
preliminary investigation is closed by a last interrogation of the 
accused. If it seems to the auditeur,  after discussion with the 
military members of the judicial commission. that  there are not 
enough charges against the accused, he will make a written de- 
cision not to prosecute ("decision de ne pas suirre").  This deci- 
sion is generally equivalent t o  a decision discharging the accused. 
If the auditeur thinks that the accused must  be court-martialed, 
he will write charges and specifications, following the form of 
each offense in the legal texts. These charges and specifications 
are read to the accused, who may request, once more, the inter- 
rogation of new witnesses or other investigations. Thereafter,  
the brief, containing all the pieces of the writ ten preliminary 
investigation, is  transferred to the court-martial. The members 
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of the court and the accused and his counsel may consult the brief 
during the days before the trial of the accused. 

VI. TRIAL PROCEDURE I N  COURTS-MARTIAL 

4 .  COTDL'CT OF T H E  T R I A L  

c/ a i  t h e  Coiot Vhen  the court-martial first assembles, 
y members of the court swear that  they will faithfully 

perform their duties. keep secret the deliberations and judge the 
accused withau! hatred, without fear, and without complai3ance. 
but only according to the l a w  The cni l ian judge, the auditeur,  
and the clerk have all been w o r n  when they accepted t k k  posi- 
tion, and the barrister war snorn when he was admitted to the 
bar.  Accordinglu, they are not  w o r n  ae 

duced, the suditeur makes an opening address, briefly explaining 
the charges and outlining the facts.  He relates everJ-thmp that 
has been done during the preliminary investigations and exposes 
all relevant facts.  He must not only expose the charges, but also 
all that  can be said in defense of the accused. 

Interrogation o i  t h e  Accused. Thereafter,  the president or the 
cirilisn judge examines the accused about the charges and specifi- 
cations. The accused i s  not entitled to plead guilty or not guilty. 
Even if he acknaaledge? hie guilt. the evidence of the offense 
has to be brought out by the auditeur. During the examination, 
the accused personally animers every question of the president. 
Other members of the court and the auditeur may ask the presi- 
dent for permission to intervien the accused on various points. 

Wiineesas. Witnesses are excluded from the courtroom except 
when they testify. After being introduced and m o r n ,  the n i t -  
ness may be examined by the president, members of the court, 
the auditeur and counsel f a r  the defense. The witness may be 
cross-examined a t  the same time as the accused or other witnesses 
who are being questioned. There are no special rules about direct 
examination and cross-examination; the president organizes the 
examination so as to obtain the t ru th  as well as posaible. Experts 
may also be interrogated and crora-examined. 

Second Esamimtton a i  tire Accued .  At the end of the examina- 
tion of the witnesses, the accused may be, and generally will be, 
re-examined on all the charges. 
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Claiming Damages. When the examination of the accused and 
the witnes8es is finished, the plaintiff may brinp a cii i l  action, 
concurrently with the criminal one, against the accused While 
in the United States courts-martial have no power to decide on 
payments of damapes, in Belgium they may do 80 when the dam- 
age8 were caused by an offense subject to the jurisdiction of the 
military Any person who suffered such a damage may request 
reparation of the loss. 

Charges of the Auditaur. Thereafter,  the auditeur,  as public 
prosecutor, concludes the case. He reminds the court of all the 
elements of the offense and the evidence establishing the guilt 
of the accused. He concludes by asking f a r  a precise punishment, 
such as death, confinement for a specific length of time, or a fine 
in a specific amount. If the auditeur thinks there is not enough 
evidence, he asks the court to discharge the accused person. 

Pleading of t h e  Counsel far thr  D e f e n a e .  Counsel for the ac- 
cused is always the last perm" >\ha addresses the court. In  his 
speech for the defense, he will t ry  to  show that the accuaed is 
not guilty, either by telling the court no offense has been com- 
mitted, or tha t  there is no evidence of the accused ha&-ing cam- 
mitted the offense. If the accused has pleaded guilty. he will t ry  
t o  obtain the lightest punishment by asserting the accused's youth, 
irresponsibility, insanity,'e etc. 

B. S E S T E S C I X G  

After the address af the defense counsel. the court will he closed. 
The military members of the court and the civilian judge retire 
f rom the courtroom to a convenient retir ing room to deliberate 
and ro te  on the findings. 

Each member will give his vote on each charge separately, cam- 
mencing \%,ith the junior member. AB a rule, unanimity is not 
needed, and decisions are reached by a majority rote.  

The president or the civilian judge w 4 l  pronounce the sentence. 
Each sentence must  include the identity of the accused, the specifi- 
cations of the offenses, the grounds of the judgment, the articles 
of the criminal code or statutes involved, and the punishment. 
The grounds of the judgment a r e  prepared by the civilian judge 
after deliberating with the military members. - 

3 5  When insanity is proved, B apeeial messure, eslled "mternement.'. may be 
pronounced by the court-martial. It is not B punishment, but only B meamre 
of melsl defense. I1 is pronounced far a term of five, ten or fifteen years; 
but a psychiatric ~omrn i s smn  can release the man earlier, when he 18 no 
longer insane. 
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If the accused was not  present during the trial, the sentence is 
pronounced by default. The accused mag then "faire apposition." 
i.e., appeal the decision, not before the Xil i tary Court of Appeal, 
bu t  before the same court-martial 

This appeal is heard ten days from the day the accused was 
personally notified of the sentence. or from the day that  the ac- 
cused was informed that  the sentence had been pronounced. 

If this  kind of appeal is accepted. the court-martial is obliged 
to begin the \<,hole trial again, particularly by re-examination 
of the witnesses. 

C. APPEAL 

If the accused has been present during the trial. or even if he  
has  not, he is allowed i o  appeal to  the l l i l i tary Court of Appeal 
all sentence8 of a court-martial. Under the s ta tute  of January 
27, 1916. the folloizing persons may appeal :  the accused who has  
been convicted. the nuditeur. and perwns who have claimed dam- 
ages. An appeal must be lodged a t  the clerk's office within ten 
days. with the excepiion of an appeal by the general auditeur, 
who has  fifteen days within izhich to  file his appeal. 

During the appellate process, the Sentence may not be executed, 
but, if the accused 1s confined, he mili remain in confinement. 

If the miiitar). situation makes i: necessarl-, appeals f rom sen- 
tences of Arid Court?-martial may be temporarily suspended. 
either by a royal decree. by a decision of the commanding officer 
of an invested place or of a par t  of the armed forces whose corn- 
munications have been cut by the enemy, or under exceptional 
circumstances. Such mas the case during some periods of the 
F i r s t  N'arld War and also far the field court-martial in Korea in 
1951-1951. 

Procedure in the .Milttary Court. \Then the Military Court 
judges an accused directly, in first and last instance, for  example 
a high ranking officer or a general. the trial procedure is the 
same as in the courts-martial. But ,  when the IIilitary Court 
hears an appeal, the procedure is quite different The general 
principle i s  that  the Court judges by rwieu ing  the records of 
trial of the court-martial. The Court may, however, decide t o  
call the accused. As a rule, there  is no new investigation before 
the Court  and no  witnesses are heard, unless the Court orders i t .  

The accused, whether or  not he is present in person, must 
always be represented before the Jlilitary Court by counseI. If 
he has not chosen a counsel. the Court a i l1  g ran t  one ex-ahicio. 
100 *GO SOBlB 
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The only exception to  this practice is when the accused appears 
personally before the court and renounces the  assistance of a 
counsel. 

C o w  de Cassation. A11 sentences of the Military Court may be 
submitted t o  the  "Cour de Cassation," supreme court f a r  all the 

In wartime, the 
King may suppress this nppeal if communications between the 
Supreme Court and the BIilitary Court are interrupted. 

This Supreme Court is not a fact-finding court. It may only 
annul B sentence when it decides that there has been a violation 
of law or procedure. The Supreme Court may not investigate 
the facts or  the evidence. K h e n  the  Supreme Court annuls a sen- 
tence of the hfiiitary Court, the case is sent back to tha t  conrt, but 
the case may not be re-tried by the Same members. The delay 
on appeal to the Supreme Court i s  ten days ;  in wartime. i t  may 
be reduced t o  fire days.'o 

Petition for X e r c U .  Accordinp to the Constitution (art  7 3 ) ,  
the PardoninF p a a e r  belongs to  the King. In f a d  however, i t  is 
the  Minister of Justice or, for  the members of the armed forcea, 
the Miniater of ra t iona l  Defense. a h o  examines the  appeals to  
remit or commute the punishment fixed by a sentence. 

The  convicted individual may always address a petition for 
mercy or pardon to the  King. Before taking a decision, however, 
the Minister asks far the opinion of the  auditeur. 

an as well as military 

D. EXECCTIOS  OF SESTESCES 

All sentences af courts-martial or of the  Xi l i ta rp  Court a re  
carried out by the auditeur militaire, under control of the  FeneI'2.l 
auditeur. No approval of the  sentence by the King, by a minister, 
or by a military authority is required. 

The execution of a sentence of death i 3  effected by shooting. The 
place of the execution is fixed by the  court in it8 sentence. The  
time will be fixed by the auditeur, a f t e r  having received and noti- 
fied the  accused of the  rejection of any appeal for  mercy;  normal- 
ly, it  xi11 be fixed at  two days a f te r  this notification. 

There are no special prisons f a r  members of the  armed forces. 
In Belgium, military prisoners a re  detained in the  ordinary 
urisons. together with the  civilian prisoners. In a foreign country, __ 

19 Bee Gihssen, Le reeovri en oa8eat.m e a n t r i  res decisions d e  la jurtadto- 
fian m lr tuwe (Appeal t o  the Supreme Court From Decmans a i  the hlllitsry 
Cour t ) ,  1961Li5 Revue de droit penal et de enmlnologle 251-286.  
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as in Germany, there exist provostal p r iwns .  where iery short 
punishmen:s to  confinement may be executed. 

In certain circumstances a prisoner can be discharged before the 
end of the pronounced punishment !Then he 1s not a rec 
he may be released after serving a third of the sentence or at l e a ~ t  
three  months. Such a discharge is conditional, and if he is 
punished again, he will hare  to  serve the  rest of the sentence. 

VII .  NOS-JUDICIAL PUNISHMENT 30 

lent I S  not considered t o  be under the  juris- 
justice $>-stem. but 13 trenred as a purely 

ch punishments are awarded by military 
authorities, and, since 1916, appeal to the &Iilitnry Court is no 
longer possible. 

The regulations governing this kind of punishment are found in 
the  "Reglement de discipline." The authorities who are entitled 
to  a v a r d  such punishment are:  (1) the generals, f a r  all members 
of the armed forces: ( 2 )  the commanding officers. i . e . ,  the officer 
commanding an army corps, a division. a brigade, a regiment. 
a battalion or a cornpiin>-, each of them for  the members of the  

nds ;  and ( 3 )  the eommandine officers of a military 
ce or place, but  only for the offenses committed in 
by member8 of the  armed forcea stationed outside 

A punished person may d i v a y ~  appeal to the  superior of the  
officer who pronounced the punishment. This superior may modify 
or suppress the  punishment, and he may also inflict another 
punishment, if the appeal \%as made with disrespect or in an un- 
fair n a y .  

Disciplinary punishment is poesible for all acts which are not 
offenses mentioned in the  Criminal Code or statutes. The "Regle- 

dmiplinarp action in the K m e d  States Great Bnfam, Canada. France, 
Germany lia1.1, Spain. B r a d  Denmark, Foraap ,  the Ceiherlands and 
Beleium mag be found ~n the reports of rhe First International Cangrern on 
Yihtary Criminal Laa and the La% of War, held in Bruaaels ~n 1959, en- 
titled "let ion penale el  sctlan dmeiplmaire" (1960).  Thir study includes the 
above-mentioned article by Body at pp 35-60 snd B camparslive Stud) of the 
different national wrtemn by Gardan and Giliisen s t  pp. 5-34. 

21 R D ,  art. 35. 
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ment de discipline" gives a few examples of acts ah lch  have to be 
pu- iz '  ed disciplinariiy, such as absence n i r h o o t  leave (but  not 
desertion),  and being under the infiuence of d n n k  (but  not 
drunkenness).  Article 27 of the "Reglement de discipline" also 
makes provisions fo r  all disciplinary faults,  ; . e . ,  any action con- 
t r a ry  to military regulations or acts incompatible with military 
discipline. 

While no offense exists if i t  is not defined by a statute enacted 
by the legislatire branch ( i i i i l l um c r i m r , i  m i e  l e g e ) ,  the act? 
which are disciplinarily punishable are not  defined by the statuted. 
These acts are only defined by the customs and habits in the a r m y  

In exceptional case% criminal offenses may be punished discipli- 
narily.  When the ciriiian lax court 01- the civilian public prosecu- 
tor  has jurisdiction over a member of the armed forcej, they may 
decide to  send him back to his commanding officer to  be punished 
disciplinarils.22 The Xili tary Court and the courts-martial may 
not do this, but the auditeur,  before submittinp the ease to the 
court-martial, may decide not io prosecute ("Classer ran8 suite") 
and thus give the commanding officer an opportunity to  award 
di. rciplinary ' ' punishment. 

Disciplinary punishments are as fallowvs: for all military per- 
sonnel--a reprimand; far officers only-open arrest ,  for a period 
not exceeding 21 daya, 01- close arrest, for a period not exceeding 
1 4  days; and for non-commissioned officers, corporals and 
soldiers-arrest in the quarters, not exceeding 21 days, arrest in 
the room, not exceeding 14 days, or  close arrest, not exceeding 8 
days. 

Apart from thece disciplinary punishments, some disciplinary 
measures or provisions may be ordered by the iXinister of Na- 
tional Defense. These kinds of disciplinary measuree are rer? 
numerous and differ f a r  each class and rank. The most important 
include the admonition, the reprimand, the depri- ation of office, the 
compulsory resignation. erc. 

VIII. AN EXAMPLE O F  T H E  MILITARY O F F E N S E :  
DESERTIOX 

I t  is imparsibie in this short review of Belgain military law 
to  offer explanation about all the military offenses. As an ex- 
ample, this article will discuss one of the most important military 
offenses, desertion, how it is defined and punished in Belgain law.2s 

11 C.P.F 
13 statu 

may be found 17. G ~ l i & n ,  Crmiriologisch nnderrosk inrake milttotre d e l m k -  
wentig, 1 Revue de droir  penal mhtaire e t  
and Law of War Review) (19621 
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Any member of the armed forces who is absent without leave 
for  B certain number of days is guilty of desertion. A c c o r d i n d p ,  
thls afense exists with or without intent to remain a w ?  f rom *he 
Piace or  4 e r ~ 1 c e  uhere the member of t h e  forces is required to b e :  
to  be a deserter, it ! L  only required that  the man remain vnluqta 
abaenf mithaut leave during :he number of d a w  fixed by the m 
t a r ?  c r i m h a l  code ( a r t  4 - 4 6 )  ; n o  other elements must he pro 
by the auditeur. 

The d u r n : m  of the ab-ecce wi-hout lea\e. necestlarv t o  make the 
rtion, is d i f e ren t  in time of war and in time of peace. 

desertion beqins af ter  three d a i s  nbsewe w t h o u t  
In  t ime of peace. it begin8 af ter  eight or fifteen days. de- 

The offense of de-er- 
where there ha-  been an unauthorized 

b i  officers 55ho left the kinedom w:thaut 
authori ty  and by other members of -he armed forces. mho absent 
themselves f rom their unit or osgamzatmn \withour au than tv  

DesertLon 1s presumed where there  has been an  unauthorized 
abseqie for fifteen da,a bx officers who absent them-eires f rom 
their  unit or residence without authori ty;  by officers and all other 
members of 'he armed forces, who. be1r.g o r  leave. fa i l  t o  re turn to 
their  unit at the end of the leave; and bs- members other than 
officers, who, traveling alone. did not arrive at  their piace of duty .  

The punishments are different for officers and for  the orher 
members of the armed forces. Officers shall be dismissed without 
confinement. Other members of the forces shall be punished by 
military confinement f rom a minimum period of two month? to 
a maximum period of t s o  years. Confinement of betxeen three 
months and three years will be given nhen one of the f a i i anmg 
aggrarat i l ig  CircumstanCeS exists (art .  47: : !he deserter has 
Prevmusly been punished fo r  desertion. the accused deserted 
together with another member of the forces. the deserter carried 
away his firearms, the deserter !\a8 at  post at the moment of leav- 
ing the d e n i c e ,  the deserter went out  of the kmgdom, the deserter 
made use of a false permijsion, or the accused deserted f a r  more 
than SIX months. 

Certain other  types of desertion receive more stringent punish- 
ments. A planned desertion i s  punished by confinement for  fire or 
ten reare ( a r t s  49-50), Desertion in  the face of the enemy is 
punished by Ten to fifteen years confinemenr if rhe deserter IS an 
officer, o the r ime  b y  five t o  ten years. Finally, desertion t o  the 
enemy is punished by death ( a r t .  52). 
104 *oo s o e m  
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A SUPPLEDIEKT TO THE SLXYEY OF MILITARY 
JUSTICE* 

BY 
CAPTAIN ROBERT N. MITTELSTAEDT**  

F I R S T  LIECTEN.ANT MICHAEL F. BARRETT,  JR. * * *  

I. FOREVORD 

AND 

This survey represents the fifth of ita kind to appear in the 
Milifaru L a x  R I I ? ~ L L L I . ~  The authors of this survey have continued 
the practice emploied in the prior two supplements2 of consider- 
ing the work of the Court on a Court term rather than on a fiscal 
year basis. Accordingly, the cases considered by this supplement 
will include t h a x  decided during the October 1561 term (1 Octo- 
ber 1961 through 80 September 1562) .  It should be noted that a t  
the inception of this term Judge Paul X lday took his seat on the 
Court as the succe~sor  to Judge Latimir.  The objective of this 
supplement, like that of those previously published in the re vie^, 
is to present a concise survey of the principal questions eonaid- 
ered by the United States Court of Military Appeal8 during the 
last term. S o t  every queatian or case will be noted, but when It is 
deemed pertinent, attention will be drawn to opinion8 of the new 
member which are reflected by a modification or noteworthy re- 
emphasie of the Court's previous position. in to to  it is intended 
that this survey reflect Judge Learned Hand's comment respect- 

* The opinians and C U ~ C I Y I I Y ~ ~  expressed hereln me those of the authors 
end do not necessarily represent the vien.s of  The Judge Advocate General's 
School OT any other governmental aeeney. 

**  JAGC,  U.S. Army, Op1nmns BYanCh. 3Iihfary Justlee Dlrirlon, Offce of 
the Judge Advaeate General, Member of the Califarnia Bar: Admitted TO 
practice befare the United Stares Court of ailitary Appeals; LL.B,  1968, 

the Government Appellate Dni r i an ,  Offlee of the Judge Advocate General. 
Dana  and Stlllmsn, A Siipplrmrnt t o  The Survey of Miliiow J a s t i o e ,  
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ing the law. "Thouqh severally we ma!. perhape be paltrv and 
inconsequent, f o r  the present it is w e  who are charged with its 
maintenance and i t -  growth. Descended to "4 .  in Some w1't 
moulded b r  our  hands. passed on to the future with rererence and 
with pride, w e  a t  once i ts  Servants and i ts  masters, renew our  
fealty to the Law." 

11. JURISDICTION 

A. JL'RISDICTIOX OF ACCLSED, OFFEXSE,  A S D  COL'RT 

During the 1961 term the Court of Military A ~ p e a l s  had acca- 
J i m  to consider the question of jurisdiction over the person of an 
accused who had enlisted in the service a t  age seventeen and was 
tried before he had reached eighteen. The military status of this 
accused in L h i t e d  Statcs z .  Bran4 was challenged bg the defense 
an the ground that enlistment had been entered into without  
parental consent and that accused's parents had learned of his 
enlistment about two R C  eks before his trial and had requested 
his immediate re lea~e  f r i m  the service. The Government m a n -  
tained exercise of milimary jurisdiction was proper because a Xrs,  
Turner. who by arrangement with accused's divorced mother, 
had cared fa r  him during the eight years prior to his enlistment, 
had signed as his Iepal guardian. listing her legal relationship 
as "loco parentm" The Court did not find It necessary to decide 
that Mrs. Turner was qualified to give the consent necessary, 
pursuant to Titie 10, United States Code, section 3256, to enlist 
under the age of 18. I t  i w s  held that the enlistment of a minor 
of the statutory age (17) ,  even though without the required eon- 
sent, is valid, and he thereby becomes d e  j w e  and d e  fac to  a 
soldier, subject t o  military jurisdiction. A nonconsenting parent 
is  not entitled to the custody of the minor prior to the expiation 
of the latter 's  crime, when the parent has not sought his discharge 
until a f te r  commiSmn of an offense triable by court-martial and 
punishable by military law. The parent 's  r ight to the minor's 
custody and service under these circumstances IS subordinate to 
the right of military authorities to hold the minor soldier t o  
answer for  his crime and consequently military jurisdiction i s  not 
defeated. 

In Cnited States v .  Sehaier.6 a challenge to court-martial 
jurisdiction over the offense was raised. The accused had been 

*Hand,  The Spirit a i  Liberty. Papers and Addresses 69 (Dilliard ed. 1959). 
4 13 UEChlA 203. 32 CDIR 203 11962,. 
6 13 USCXA 83, 32 CMR 83 (18621. 
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charged with a premeditated murder  committed a t  a base in S e w  
Jersey in 1960. It  was argued that the court-martial waa with- 
out jurisdiction to t ry  a capital offense committed in the United 
States during time of peace. Acknowledging tha t  this irsue v a s  
not considered when the Court last affirmed a death penalty for  a 
peacetime murder  perpetrated in the United States, l  no constitu- 
tianal prohibitions to court-martial tr ials of capital offenses of 
this type were found. Judge Kilday, apeaking for the Court. said 
tha t  in the case of an accused serving in the armed forces, court- 
martial jurisdiction of capital offenses in peacetime under Article 
118, Uniform Code of Military Justice, is unaffected by the "time 
of war  or public danger" restriction mentioned in the F i f th  
Amendment to the United States Constitution since it is settled 
tha t  tha t  restriction regarding military tr ials apd ie s  only to the 
militia. Further,  in conclusively putting the instant jurisdiction 
iseue to rest,? the Court  concluded that neither the locus of the 
crime, nor  the penalty therefor,  make any difference, fo r  those 
amenable to military justice under Article 2 of the Code are suh- 
ject thereto in d l  places under the clear extraterri torial  applica- 
bility prescribed for  the Uniform Code in Article 6 thereof. The 
test  far jurisdiction of courts-martial is one of stetus, namely, 
whether the accused ia a person who can be regarded as falling 
within the term "land and naval farces." e 

A third jurisdictional question was presented regarding a 
court-martial's jurisdiction to t ry  the charges hefore it.  In  the 
absence of anything in the tr ial  recard contradicting the presump- 
tion of regularity, the abaence of a formal order withdrawing 
charges f rom a court-martial to which previously referred does 
not deprive the court-martial tha t  actually disposed of the charges 
of jurisdiction.8 This conclusion is in accord with the Court's will- 
ingness to waive certain procedural irregularities in the appoint- 
ment of courts-martial and referral af charges as illustrated by 
their  prior sanction of an oral referral  of charges far trial.'O 

B. TERMINATION OF JURISDICTION 

In United States I. Brown,ll orders were validly issued on 9 
Janua ry  terminating accused's active duty and transferring him 

0 United States V. Henderson, 11 USCMA 356,  28 CMR 372 (1860).  
7 See Burns Y.  Taylor, 274 F.2d 141 (10th Cir. 1858) : Orsns  V. Yarkly. 

BKinrella V. United States en 701. Singleton, 361 U.S. 234 (1860).  
(1 United States V.  Grrffin, 13 USCMA 213, 32 CMR 213 (1862).  
10 United States V. Emeraon, 1 USCMA 43, 1 CMR 46 (1852). 

289 FZd 751 (7th Cir 1861). 

11 12 USCMA 683, a i  C M R  279 (1862).  
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to  inactive duty in the Naval Reserve effective on  the date of 
idFuance Aciu?ed received the orders on 9 Januar?. and formall- 
ties a t tendant  upon his relief from actire duty were completed. 
He had departed f a r  his home when it was asceitainerl that  he 
had committed the offense for which he 1v.a- here tried His  orders 

court-martial just  as if  his entire  erri ice obligation had been cam- 
p1e:ed bv delivery of B valid 
found between this  case and 1. 
cwed's  ?tatus  as a person an 
discharge certificate, \\-vas the manner  of terminating iurisdicrion, 
not the fact that  such jurisdiction had been terminated. It w a s  
recognized in Biown that  accuied'a receipt of orders was the only 
means b? nh ich  a member whose reserve ohligation continued 
n a s  entitled to have hi3 ac t iw  duty ended. Jurisdiction depended 
on his continued sepvice on act i re  duty rather  than tipon lack of 
discharge and membership in the inactire reserve. As in Scot t .  

fur ther  held that  the exiStence of a service 
purporting to delar the effectixeness of sepa- 
t on the day of the order's i~suance  did not 

delay the separation beyond the moment of re 
Qmnn.  in his dissent. was of the view tha t  
purporting to delar  the effectiieness of o r d e  
active dut) of reservists are of effect. He pointed out t ha t  the 
precedents for the effect of delivery of a disehar.ge certificate t o  
the peison to be discharged, here relied upon by the Court, were 
based on a "jurisdictional statute." I 4  With 
it 1s the Cniversal >filltar?. Training and 
nh ich  the member was enlisted, that  is dete 
does not spell out procedures by which release \<ill be accom- 
pliihed. Instead, said Chief Judge Quinn, Congress gave the serr- 
~ c e  secretaries specific authori ty  to  promulgate regulations to 
carry aut the provisions of this  act. Neither this  act nor any 
established policy forbids the service from regulating the precise 
moment of release from active duty and t ransfer  to the  rederws. 

Later in the  term,  the Court considered the case of Cnttcd 
States L..  Gi.ifi,i'G where the accused's challenge of military juria- 

I2 I d .  at 695, 31 C M R  sf 281. 

16 13 USCYA 213, 32 CMR 213 (1962). 
110 *oo 8YBlB 
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diction, on the ground t h a t  he w.as legallg discharged before 
court-martial proceedings were initiated. put in iasue the prerequi- 
sites fo r  the effective termination of military jurisdiction Griffin 
based his claim on the fact tha t  the necessai? discharge papers 
and orders fa r  his release had been lawfully prepared prior to his 
arrest  and on the concomitant presumption tha t  the notice re- 
quired f o r  termination of military status had been given him. 
Reiterating the principle tha t  a discharge is not effective until the 
member receives actual or constructive notice thereof,'. the Court 
said tha t  even assuming the creation af the presumption relied 
upon by accused, it is clear that neither he nor anyone acting on 
his behalf received the discharge certificate itself. or actual notice 
of it. The advance preparation of h i i  orders, relied upon as 
evidence of discharge, was in accord n i t h  a policy of speeding up 
discharge proceedings: however, these proceedings were never 
completed and orders providing for  the discharge were revoked 
while accused w . 3  in confinement. Even assuming tha t  while 
accused w.as in military custody he was an abaentee within the 
meaning of Army Regulations 635-200'8 on whom constructive 
delivery of his discharge was made, the Court held there was no 
constructive notice sufficient to terminate hi8 military status and 
deprive the court  of jurisdiction. Despite the delivery of the nec- 
e ~ s a r y  papers to the accused's transfer station, during his ab- 
sence, it i s  clear no immediate termination of his military status 
was intended by the Government. That such delivery be intended 
i s  but one required step in B series of steps for the discharge to 
be completed and take effect according to ita legal tender .  

111. PRETRIAL AND TRIAL PROCEDURES 

A. CHARGES A S D  SPECIFICATIOSS 

1. SufieienezJ 

Several casea presenting queatians concerning the sufficiency af 
chargee were decided during the period under consideration. TWO 
allegations of insufficiency of the charges were considered in 
United State I;. Crooks." In the fir& instance a challenged specifi- 

17 I d .  at 215, 32 C U R  at 216. 
18 Para li of Army Regs. So. 636-200 ( A p ~ i l  8, 1959),  provides in part ". . . ( a  dmhargel  /B effective at the time a i  notice t o  the enliired person of 

diecharge. . . . lnotica may be) . . setusl (or )  mnstructive.  . . ." 
19 12 USCMA 617, 31 CMR 263 (1962).  
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cation alleged violation of 8 general regulation.zn The allegation 
of wearing a field uniform in  a public establishment was held 

fficient t o  show a v io la t ion of a regulation where that  direc- 
provided tha t  the fieid uniform wii l  not  be worn "outside of 

ept as provided f a r  the work mifo rm or 
field exerci-ex outiide of military ins ta l -  

public establishment." does not irithout 
fur ther  description indicate directly or by fair  imDlicatmn that  
t h e  nar t icular  niiblic eitabii-hment wa? outside a military in4ta1- 
latian. A specification of per jury a t  issue in C ~ n o b  w8s claimed 
to be lepaili msufiicienr because its subject mat ter  in\ol%ed the 
purportedly false ter:imony given by accused during the Article 
38 investigation of that  general regulation charge, lust  noted. 
This claim vas  denied by the Court. In the maiority m i n i o n ,  
Chief Judge Quinn reaffirmed that  an Article 32 invet;tiaation 
v a s  a judicial proceeding or in the course of justice x i th in  the 
meaning of Artiele 131 and found that  false testimonv given by 
accused during the investigation of the purported infraction of a 
general regulation would support the charge of per iury Vhile  
the false testimony here proved immaterial t o  the matter  under 
investigation and B miscarriage of justice did not fol laa ,  the fed- 
eral prohibition against ~ e r j u r y  is directed not  so much a t  its 
effects as i ts  perpetration. Concluding on this  issue, Chief Judge 
Quinn said, "the per jury specification here alleges an offense. not- 
withstanding that  on thia appeal we sustain the accuxd's  chal- 
lenge to  the legal sufficiency af the offense which uw.s the subject 
of the inveStigation."?- 

A specification alleging attempted larcency of ''personal prop- 
erty of m m e  value" belonging to B named person was alleged in 
llizited States li. Wil lmm~.~2 In considering the law officer's denial 
of a motion by defense to  make that  specification more definite 
with regard to  the nature  of the property inrol ied,  the Court 
acknowledged the "modern tendency . . . toward allowing the 
pleading of legal conclusions . , . I '  and stated, "In light af this  
trend, use of no descriptwe averment beyond 'personal property' 
may well suffice to  allege the subject of an a t t e m p t e d  larceny. , , , 

But resort to such pleading is alwaya subject ta a motion for  fur .  
ther  particularization." *3 In a ease of attempted I~ rceny ,  where 
the Government IS aware of the property involved, i t  is error to  
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deny a defense motion far a more specific description of the 
pro pert^.^'. 

A challenged specification in Cnitrd State8 7j. Reid.ZS alleged 
tha t  accused I'. . . did . . conspire with [TI . . . t o  commit an 

: selling the contents of the , , , 1960 Serv ice Wide 
e Examination for adrancement  to the rate of chief, 

mate, the property of the U.S. , . . and . , . did sell 
said [examination] ta  [MI. bostsxain'a mate, first class. . . ." 
Accused maintained that this specification is defective because it 
failed to allege that the charged acts were zcithozit proper author- 
i t g ,  an element of the offense of attempted sale or CQnspiracy. The 
Court re-examined the issue in light of L'iizted States t'. P o z P  
and Cnited States v. Juliusz7 and found that neither of these cases 
held tha t  lack of authority,  where such is an element of the of- 
fense, need be eJ.prcsslzi averred if the necessary elements of the 
offense charged can a t  least be found by fa i r  implication from the 
language of the specifications. I t  is necessary only that the spe- 
cifications exclude the accused's innocence. The statement here 
tha t  the accused attempted to and conspired to c ell competitire 
examinations t o  a customer who would normally be interested in 
advancing to the grade covered by the examination was sufficient 
to exclude innocence. 

2. X d t i p l i e i t y  
When the Court concluded in United States  V .  Meansze that  i t  i s  

proper to allege the  commission af a crime over a period of time 
or between specific dates, it v a s  also noted there tha t  a necessary 
corollary to the use of such pleadings is  the fact  that  an accused 
mag thereafter plead former jeopardy to any Jpecific act involved 
in the general count. This corollary was found applicable in 
United States c. rllazjnazaiie?i.z8 There the Government charged 
the accused with stealing B sum, property of the United States,  
during the period of 26 December 1959 ta 5 May 1960, and a dec- 
ond offense of stealing a lesser sum, a l ~ ~  property of the United 

2 4  See United States V. Autrep, 12 USChlA 252, SO C M R  262 (19611. The 
Cour t  here caneluded that the averment that accused took money and or 
property WBE indefinite, in part because "it contained no intimation of the 
nature of the items taken." The tenor of Wdliama, mpra note 22, eugge~tg 
that the specification there, uhile I t  did not EO beyond the term "persanal'' ~n 
SDDelfYine the nature of the slleeedlv stale" mods .  would have stood had 
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States.  on or about 20 April 1960. The record contained no 
evidence that the offenses charged ve re  .,parate, and apa r t  f rom 
the purely multiplicio~s aspect of The -pecifications, the Court  
heid i t  was improper to  charge the accused with a general course 
of misconduct aver a stated period of time and to select from tha t  
conduct a specific act t o  be alleged as a separate offense. The 
Court found this procedure to be as inappropriate here as it would 
be were the Government t c  try accused in a subsequent proceed- 
ing for R single taking within a blanket allegation preriaudy 
tried. 

OF COCRTS-XARTIAL 

1. Aeei~3ed'a Prit l ie l  Adciee  

On two oecaSions in the last term, the Court gave emphasis to 
an accused's pretrial rights. Article 10 of the Code provides in 
parr iha t  when an accused is in arrest or confinement "immediate 
steps wil l  be taken to inform him of the specific n rong  of nhich 
he is accused." And, in Cnitcd Stnica F Snook,go the Court found 
eomniiance with Article 10 where the accused was informed a t  
4 . 2 6  of the morning of 27 Sorember 1939 that  he was "under 
apprehension'' on suspicion of "murder," iras confined the after-  
noon of the same day, and on the following day war served with 
formal charges of unpremeditated murder. although on 21 Janu-  
ary 1960 a new charge of premeditated murder  was prepared. and 
on 22 January he was adrised of the new charge. The Court  
found that Snook was kept sumciently informed of the specific 
wrongs of which charged. The apparent point of the Court's 
judicial focus was on  the time lapse between the actual preparing 
of charges and notice thereof t o  accused, rather than on  the period 
of nearly three months which elapsed before he \%'as advised of the 
actual charge for which he was tried. In  addition ta the ques- 
tioned timeliness of pretrial  counsel, the Court also considered the 
requisite qualification of those persons giving legal adrice to the 
accused. If in the course of pretrial Investigation proceedings an 
accused requests legal advice or counsel, not only is it error to 
misadvise him of his r ight to  consult with an attorney and force 
him to submit to questioning without a l ~ w y e r , ~ ~  but the Court 

80 12 USCMA 61s. 31 CHR 199 (1962). 
See United States V. Gunnels, 8 USCMA 130. 135, 28 C M R  364, 319 

( 1 5 6 7 ) .  

114 A00 8 0 4 2 8  
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concluded in L'nited States e ,  B7oim3* that  i t  is  also error to refer 
the accused to an officer detailed as "Battalion Legal Officer," who, 
unbeknown to accused, was not in fact  a lawyer. Inasmuch as 
accused believed the  officer counseling him mas a lawyer. error 
was committed, e ~ e n  if inad\,ertently, notwithstanding the fac t  
that  the adoice given may have been correct. 

2. Pretn'al Advice to Conaeniiig Authotitu 
In L'nztad States D .  Foti.31 the Court pointed out  tha t  a pro 

forma pretrial  advice which simply invites the convening authar- 
i ty 's  attention to the inreit igating report is not adequate inas- 
much as the convening authority should be appraised of facts that  
may have a substantial infiuence an his decision. The pretrial 
review considered by the Court in l'nitad States v .  BrozcnaL was 
but sixteen lines long and allegedly as inadequate as the reviex in 
Fof i ,  because, among other failings, i t  did not summarize the ex- 
pected evidence or apprise the convening authority of the ac- 
cused's prior clean record. In reaffirming Foti, S ~ L P T Q ,  the Court 
found the staff judge advocate's advice in Brown w a s  not legally 
deficient inasmuch as the review alone did not, as  in the Foti 
case, embody the whole of the advice. That document in Brown 
also referred to the appended recommendations for tr ial ,  the re- 
port of investigation, the charge sheet, and other items making 
up the ease file. Where the convening authority does not consider 
the advice in a "vacuum," any material prejudice to accused 
caused by omissions in the advice itself may be overcome by mak- 
ing the file and charge sheet available to the convening authority 
for  inspection.86 

3. Composition and Aftcndenee of Court-.Martial Members 
I t  is within the  broad discretion of a convening authority in 

selecting and appointing persons to si t  as court members to select 
a court  to hear only the case of a particular accused where, under 
the circumstances, defense counsel's WDLI dire examination reveals 
no broad basis f a r  challenge and in fac t  none a re  leveled a t  the 
~0urt .36 The composition of the court-martial was challenged in 
United States v ,  Il'ood.3' where voir dire examination of a court 
member trying a master sergeant fa r  larceny by cheek and a b  
sence without leave indicated tha t  a s  a general matter one mem- 

B*13 U S C M A  14, 32 C P R  14 ( 1 9 6 2 ) .  
99 12 USCIIA 303, 30 C Y R  303 (1861). 
9 4 1 3  C S C M A  11, 32 C M R  11 (1962). 
BEZd. st 13, 32 C M R  at 13. 
l b  Vmted State? V.  Kemp, 13 U S C M A  89, 32 C M R  89 (1962) 
27 13 U S C M A  217, 32 CMR 211 (1962).  
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b w  believed the amount of resoansib 
ual is determined by his owition and rank and a violation of tha t  
reanonsibility by a sergeant should be considered greater than a 
violation of responsibility b r  an i n d i ~ i d u a l  of a l es?er  rtature. 
The Court  held tha t  this belief d id  not  require tha t  member's 
discjualification as a matter of la\$- a h e r e  he indicated he did not  
consider i t  an inflexible rule. and that he would walua te  the  
accused's case on the whole of the attendant facts 

Wjth reeard to  an unexplained absence of a court member, the 
Court in Cnitcd S to f r r  1.. Gteenr<ell,3P citing Article 29 of the 
Code.?' denied the Goiernment'a claim tha t  in absence of a con- 
t r a r y  showing a presumption of regularity Operate? t o  eatabivh 
tha t  the  absent member was excused f rom fur ther  attendance for  
good cause by the convening authority. On rhe c o n t r a v ,  the ab- 
sence of a court member after arraignment unqualifiedly places 
the duty uoon the United States to demonstrate in the record the 
reaeon for the member's absence. "The rule for  which the govern. 
menr contends is applicable only to absences b r f o r e  arraignment 
when there  is no objection by the  accused." 

C.  CO.1IMAVD ISFLCEESCE 

During the 1961 term, the Court was presented with several 
trial recorda and courses of canduct on the par t  of installation 
personnel which r a m d  quertions of improper command influence. 
The effect of a convening authority's consideration of an adminis- 
trative policy which the Court  had considered before, impugned 
lectures on military justice, and a "private" sur rey  pertaining to  
sentencing procedures within the  comll-and. were all brought un-  
der consideration by the  Court. Far the third time in recent gears, 
SECNAT Instruction 1620.1, a directii-e tha t  known homosexuals 
"must be eliminated from the  E ~ T V I C ~ , ' '  was in issue before the  
Caurt.41 In  Cnited States i. Rtveia, '? accused alleged t h a t  the 

9 8 1 2  USCY.4 550, 31 C U R  116 i l P 5 1 ) .  
8910CSC !BE9 (19581 
10 12 CSCYA a t  6 6 2 ,  31 C l l R  at 118. 
41 I n  United Stares t, Doheitv, 5 DSCMA 287.  17 C M R  287 ( 1 9 5 4 ) .  the 

Court held tha t  rhere ~ a a  a risk that the convenins a,uthanrv * a i  of the 

t ive diaeharge There, fallowing the fm.1, &used submilted.a p e t i t m i  f o r  
probation t o  the convening authorits. Afrschrd to  t h e  petrfmn wa8 an indorse- 
116 *oo i M 2 8  
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referenced Saval palicy instruction deprived the convening au- 
thority of discretion to dismiss the charges or to  refer them ta 
other than a general court-martial for tr ial .  Though the staff 
legal officer's advice pointed out that  the provisions of the instruc- 
tian provided that homosexuals shall either request an adminis- 
trative separation. or  be recommended for  tr ial  by general court- 
martial, and tha t  the accused had refused to resign, this reference 
to the inetruction did not intimate that the convening authority 
was bound by the instruction to abdicate his responsibilities. As 
in l 'n i ted  States 2). Bctt6.43 the Court was able to conclude from 
the adiiee of the staff legal officer that  the camening authority 
fully understood the weight of the instruction and his overriding 
discretion with respect to his authority to dispose of the case. He 
was aware tha t  as a policy declaration affecting good order and 
discipline the terms of the instruction did not necessarily require 
him to abdicate his independent judgment in the performance of 
his court-martial functions. The fact  t h a t  the advice made refer- 
ence to parapraph 36 of the Manual for C ~ u r t r - M a r t i a l , ~ ~  coupled 
with the additional fact  tha t  the convening authority dismissed 
one of the specifications because of insufficient evidence, said the 
Court, "reflect an independence of thought and conduct which is 
inconsistent with a claim of blind obedience to B mistaken inter- 
pretation of the commands of the i n s t r ~ c t i o n . " ~ ~  

In United States e. De~is,'~ the Court was confronted again 
with the same orientation lectures and court  members to whom 
they had been given as had been of concern in United States v ,  
Denrine.'. In the D m r i n e  case, Judge Latimer spoke for the 

ment referrmg to the SECNAY Instruction here ~n i a m e .  The petition was 
denied, and the Court held that any mpraper effects of the Instruction %ere 
believed to he corrected by the a d v m  of the staff Judge advocate to the eon- 
vening authority. 

<*12 USCMA 507. 31 CYR 03 (19611. Judge Kiiday concurred without 
opinion. Judge Ferguson dissented on the basis a i  United Stales Y. Doherty, 
note 41 supra, and United States 7.  Jamiran, 10 CSCMA 472, 28 C M R  38 
11959), on the praund that the legal officer's advice established a fair riek 
fhst the convening authority WBQ m ~ r o p e r l y  influenced by the mstmctmn. 

4 8  12 USChfA 214. 30 CMR 214 11861). See note 41 8hpra. 
44 Here n s f f e r  referred t o  the \lam ,ai and cited as para _. hfC\l ,  

1951. In part, para. 35 af the Manual state. ' I .  . . he (eonvenmg authority) 
is empowered . . . to refer them (charge.) f o r  trial to B general court-martial . . . to sufhorise the trial of witsin capital affenser by inferior eourts- 
martial [ H l e  may take any  action on the charges the mmediate corn- 
mander 132) or the officer sxercmng summary court-martid jurisdiction (331 
is suthariied to take?' 

t b  12 USCMA a t  509, 31 CMR at 95 
l d  12 USCM.4 576, 31 C M R  162 (1061). 
47 12 USCIIA 350, 30 CMR 360 (1961); see disevasian in Croft and Day, 

m p n  note 2, sf pp. 86.97. 
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Court with Chief Judge Quinn's concurrence There it was held 
tha t  the  lectures did not constitute unla\riul command influence. 
Judge Kilday's majority opinion in D a m s ,  w p , n .  reconaidered this 
guestion and agreed with Chief Judge Quinn. tha t  considering the 
plain language of A r t i c l e  37 in the context of the Uniform Code aa 
a whole, orientation lectures or other ini;tructians pertaining to 
military justice, emanating from the conrening au thor i t r  and 
eiven to the court-martial personnel, are not p e r  s i  outlawed by 
the Uniform Code and therefore p e r  se prejudicial. Significantly, 
the statute does not proscribe any and all participation b: the  
"command" in this phase of military justice I t  i s  "unlawful in- 

fluence," coercive and unauthorized in effect which. accardine to  
Judge Kilday. Article 37 forbids. The subject matter. ra ther  than 
who give? lectures on military justice or to whom they are given, 
is determining. In an? went ,  pretrial lectures or conferences 
should. said the  Court. "be carefully limited to  general orientation 
on the  operation of court-martial procedures and the responai- 
bilities of court members." *a 

On the same day as the  Davis case was decided, the  Court also 
considered rn i t rd  Stairs L.. K i f ~ h r n s , ~ ~  and the case of two of tha t  
accuied's companiona,'o in the  commission of the  offenses there in 
issue. The purport of the Court's unanimous holding I S  to  empha- 
size tha t  personnel charged x i t h  the  supervision and administra- 
tion of the  system of military justice, despite what may be the 
honorable moti\-es with which they may act, may enter into no 
course of conduct tha t  will raise a suggestion or ground f o r  EUE- 
pecting improper impact on the exercise of court members' judi- 
cial functions. In Kitchens. s v p ~ a ,  those in charge of administer- 
ing military justice had not limited their "education and training" 

in the field of military justice to  general orientation and 
lectures on t h a t  subject as the  Court in Davis61 intimated they 
should. Kitchens had been convicted and sentenced in a civil court 
f a r  housebreaking and larceny. His immediate commander under- 
took to effect accused's administrative separation but a f te r  tha t  
officer had received a telephone call f m m  the Staff Judge Advocate 
of the command, the  Commanding Officer initiated general court- 
martial proceeding8 and  referred them to an  Article 32 inveatigat- 
ing officer. That officer determined t h a t  the  accused had been 
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adequately punished by the civil court and recommended adminis- 
trative separation. The Staff Judge Advocate disagreed and the 
conreninp authority referred the tr ial  to a eeneral court-martial. 
At  about thir dame time, a letter from the Office of the Staff .Tuilrie 
Advocate, signed by the Assistant Staff Judge Advocate, was cir-  
culated to Arm?- officers assigned to  the post incluiline 811 of the 
members of the court which tried the accused. The letter pur- 
ported to be a ~ e r w n a l  request for information whirh moiild 
,be u w l  fo r  in-tructional purposes and fo r  guidance of those in- 
voked in the administration of military iustice. It set out a list- 
ing of charges, and sentence impoaed by general courts-martial 
within the command in two different time periods. Comment was 
solicited as to x h y  sentences currently being adjudged. BP re- 
flected by one of the groups of cases cited, were more lenient than 
those adjudged durinp the earlier of the two periods. Snecial at- 
tention was drawn t o  t he  fact that  a punitire d ivha rge  was im- 
posed in only one of the more current cases. During voir  d i re  
examinatmn, defense counsel raised the question of illepal com- 
mand infiuence induced by this survey, and a t  the tr ial  the mem- 
bers of the court were then given a Lecand letter, also signed by 
the Assistant Staff Judge Advocate, reiterating that the first  
let ter \vag a personal request for infarmatian.  Each court member 

al letter but indicated he ~ o u l d  not be in- 
fiuenced by it in adjudging sentence. Pointing out  tha t  the court- 
martial  imposed a punitive discharge upon Kitchens, exactly 
meeting the criticism of general court-martial sentences leveled 
in the Assistant Staff Judge Advocate's letter, Chief Judge Quinn. 
in speaking for the Court ,  concluded tha t  the letter was prompted 
by something more than personal interest .  Rather it was moti- 
vated by official concern by those responeible with the adminis- 
tration of military justice in the "change in approach" to general 
courta-martial ae purportedly refiected by the less severe punish- 
ments being imposed by general courts-martial in the command. 
Chief Judge Quinn stated: "The letter is a manifest criticism of 
the supposed inadequacy of t he  sentences imposed in recent cases 
, , . specifically directed a t  the failure af general courts-martial 
to adjudge a punitive discharge."lz The second letter was con- 
sidered to have aggravated, rather than allwiated,  the probelm 
caused by sending the first letter. Under the facts on which the 
Kitehem case was bared, the apparent ability of the court  mem- 
bers to ca r ry  aut  their  judicial functions WBB disclosed by voir 
dire examination, but  this disclosure was not deemed sufficiently 

I* United States V. Kitehena, mwa note 49, a t  592-93, 31 CJlR st 179-80. 

A m  8 0 8 2 8  119 
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not o therwiw :ho 
pa?.=ionateir but. to  the contrary. lrhar i t ]  could and n-ould decide 
the  mntter before them ahol iy  n i t h m t  regard to any outside 

D. PLEAS A S D  . l iOTlOSS 

1. Pleas of Gililt!J 

Several gueitions considered in rhe 1961 term required the 
Court to examine eiidence presented in mitigation in view o i  
which accused's plea of guilty was allegedly inconsistent or im- 
provident. Should a dishonorable fai luie  to pay debts be alleged. 
a showing in mitiearion and extenuation that the  accused has 
made arrangements with his creditors fo r  pa)-ment a i  his debts 
and that the  creditors are satisfied n i t h  the arrangements.  IS 
inconsistent n i t h  a plea of guilty to such a charge. and the con- 
comitant idea tha t  accused's fadure to D ~ Y  was fraudulent.  de- __ 

$ 3  13 USCMA 21:. 32 C H R  21: 11962) 
54 Id st 221. 32 CAIR at 221 Judge Kilday, speaking for t he  Court,  noted 

initially that the problem presented i n r a l i e i  mereli applicnrion of  settled 
rules t o  rhe facts (issuei of command ~nfluenee) of the nnstant c m e .  In hns 
dirrert  .li,dp. €erg s n mslnfained fha r  rhe der PO" ran co, nter t o  ''clear 
cut recognition of the barrier which Congress sought t o  erect betaeen milnsry 
judieiai  pmcerr and the interference of command." 
120 *oo 80818 
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ceitful or evaqive.S6 However, a plea af guilty ta  B Boecification of 
a charge of being an accessory a f te r  the fact to R 1arcenv is not 
ineonsvtent with accused's statement in mitipstion t h a t  he took 
no par t  in the  actual theft and tha t  he believed himself guilty as 
charged becnuw of hi- drinking liquor obtained bv pledging the 
stolen nrooert)-. Ina-much as accuwd admitted to  having received 
R benefit from the %le of the stolen goads and had himself advised 
the  thief t o  pet rid of the stolen prooerty. an?. question of incan- 
sistency in the accused's plea and statement is rem0ved.~5 

The  obligation- of the defense coun~el  and the  preiident of the 
epecial court-martial with regard to guilty pleas were also the 
subject of some consideration, In l'nitrd States r. Henn,j' the  
accu-eri entered a nlea of g.uilts on the  advice of his "on-lawyer 
counsel. but he had never admitted his guilt on the  charpes of 
u t te r ins  the  worthless check? in i s m e  to  counsel before trial, and 
iniirted he honestly believed the checks would be paid when pre- 
sented. The Court concluded tha t  the advice given bv defense 
couniel a a i  based u ~ o n  the erroneous belief tha t  the  checks had 
been written on a closed account and t h a t  under the  circumrtances 
it was improvident f o r  the  president of the court ta  accept the 
gui l ty   lea In contrast. should the president of a special caurt- 
martial a t  the outset of the trial and in the  presence of the  court 
members re jec t  secuaed's attemoted "lea of guilty to  the lesser 
included offense of wrongful appromiation and enter a plea of 
not guilty, this would not necessarily be prejudicial to accused's 
rights. On these fac ts  the  Court  in L'nited States F. ShazciS held 
tha t  even assuming the rejection of accused's plea was arb i t ra ry  
and erroneous, prejudice was avoided because the  president's ac- 
tion an the  plea was  before the court members, and the  value of 
the attemnt to enter the plea of guilty as a factor in mitigation 
was available f a r  the  court's consideration and was in fac t  con- 
sidered by the  board of review in its reassessment of the  sentence. 

2. Speedy  Triol 
The accused's r igh t  to a speedy trial w a s  closely examined in 

Cnttrd States  v ,  Snoak.5e in this case of premeditated murder. 130 
days had elapsed between accused's arrest and the  first day of 
trial. On noting tha t  the  defense had a t  one time requested B 

three-week postponement of the  trial da te  because it needed addi- 
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t ional time for preparation, the Court concluded that the accused 
was not denied a speedy trial .  In i ts  unanimous opinon, the Court 
sustained the law officer's ruling denying the motion to dismiss 
the charge and stated: 

Canaidering the P ~ ~ ~ O U Q  nature of the charge and the step3 taken t o  
prosecute It. and the admitted general unreadmess of the defense, the 
law omeer dld nor abure hm dieeretion m concluding that the accused 
% a i  brought t o  rrial u l th  "reawnable di?parch."bO 

Later in the term, the Court considered CnLted Sides v .  
Brou.nb1 wherein the delay between the time Brown and his cam- 
panion in crime@? were restricted t o  the limits o f  their p o s t  and 
brought to trial was approximately 190 days. In  considering the 
law officer's denial of accused's motion fa r  dismissal, the Court 
held that the lam- officer did not err in his action on the motion 
inaemuch as the record did not show any willful or oppressive 
delay by the Government. "The right [to a speedy trial] is  rela- 
tive and must be determined in light of 811 the circumstances. , . , 

[Alfter the defense raised the issue, the prosecution fulfilled its 
responsibility of spreading before the law officer the ful l  circum- 
stances of the delay. And there is no intimation that the latter 
misplaced upon the defense any burden of showing prejudice."83 

I t  would appear f rom Brom that,  though the Court  is faror-  
ably impressed by a poaitire showing in the recard tha t  tr ial  coun- 
sel presented a full explanation before the law officer of any delay 
in bringing the case to tr ial .  it did not sta te  that  the p r o s e w t i o n  
shall be required to  show due diligence should accused move to 
dismiss for denial of a speedy trial. In the absence of a showing 
af due diligence by trial  counsel, as in the records of Snook, s v p i a ,  
and Cnited States T. Dal;w,b' the Court XPE willing to  conclude 
that if f rom the whole record of trial and ita allied papers,  and 
trial counsel's explanation of the delay, there was no oppressive 
design or lack of reasonable diligence. t h e  law officer has great 
discretion in denying a motion to dismiss charges on the ground 
of an alleged denial of accused's r ight to a speedy trial .  

$0 I d  at  619, 31 CMR s t  206. 
13 USChIA 11, 32 C I R  11 11962). 

e* United States V. Brawn, 13 USCMA 14,  32 CMR 14 (1962) 
88 13 USCXA at 13, 32 CMR a t  13 A8 Judge Kilday observed. short periods 

of delay n e r e  ehsrgeaaie of oefense. most of fhs t m e  >>%J spent  orr re if ng 
defieieneies I" the original inve~tigation "to inmre that the accused's rights 
were f u l l y  prmeelod." and accused was not an confinement d u m E  the period 
before trial and did in no Y W  nhoa the delay operated t o  hls p w u d l e e  

8 6 1 1  USCMA 410, 28 CYR 226 (1860). See diacuiniana in Davis and Still- 
man, ~ Y P W  note 2 at p ,  237: and Craft and Day, buwa note 2, at PB.  97-88. 
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E, CO.TDLICT OF TRIAL 

1. La% Ofleer  md Staff Judge Advocate 
Whether the tr iers of the facts should be kept together after 

the case has been submitted to them for verdict i s  a matter within 
the sound discretion of the law officer. Sa long as the record doea 
not show tha t  this authority is abused by employing it as a means 
of compelling a verdict, no ha rm can be seen in the law officer's 
statement that  he would keep the  court members together over- 
night if they wanted to recess until morning before deliberating 
on the findings.a5 However. in the interest of the accused's n g h t  
to a trial free f rom any possible improper influence af the conven- 
ing authority,  the Court in rnitrd States v ,  Hiiggins,BE held tha t  
in rulinp on the request by defense coun~e l  for B continuance, it 
was improper for the law officer to precede his ruling by a private 
conference a i t h  the convening authority an the matter.  The ac- 
cused has a right ta know and TO have the opportunity to rebut 
the matters presented bs the convening authority to the law 
officer. 

If the law officer is  confronted with a situation such as  in 
United States v .  where a member of the court  conducted 
an ''unseemly" as well as  improper attempt to revive his disagree. 
ment  with a ruling made by the law officer in closed session and 
insisted that the record refiect his disagreement with the law offi- 
cer's ruling, any prejudice arising from these circumstances may 
be avoided if the law officer "retains control oi the sztuation" and 
instructs the court to disregard the matter.  If necessary, the law 
officer might, as in Butler, "voir dire" the court  to ascertain and 
relieve the damage induced by the dispute, if any, in addition to 
insisting tha t  his ruling be fallowed.6' Under  the somewhat analo- 
gous circumstances in Cnited States u.  Erb.Bg a court  member 
cross-examined witnesses aggressively and a t  length and accused 

8% See United States V. Snaak, mpra note 58, where the Court found that, 
contrary to 818 ruggention of coercion by the law officer, the record show$d 
that the president of the court  concurred in the law officer's opinion on the 
advirabiiiry of keeping the court members together. 

66 12 USCMA 686, 31 CMIR 272 (19621. 
a 7 1 3  USCMA 260, 32 C X X  260 (1962) .  
e* After rhoraughiy chartising the eourt-msrLid president far h u  intsr- 

ferenee with the fmc t i cns  of rhe lax, afficzr, J u d s e  Kildag. in a d d i t m  to 
approving the meam uied by the Isw officer to maintain control of the trial 
proceeding, also pointed to the relstivdy mild sentence 88 evldenee that the 
isw officer had taken appropriate measures to remove the paniibiiity of 
preiud~ce. 

*oo 80828 128 

80 12 USCMA 624, 31 CMX 110 (19601. 
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claimed prejudice. Chief Judge Quinn simply observed that  it i s  
not  the number of questions asked. but the fact of partisanship 
tha t  is the fundamental issue. The shoving in E r b  of extensive 
bur balanced concern fo r  the teatimany of psvchiatrists called by 
both pro3ecut1on and defense as witnesses gives no indication that  
the member faiied to remain an impartial fact finder and became 
a partisan adrocate of the Government's tau% In this case. 
there  i i a a  a l ~ o  alleged to  be prejudicial error induced b r  a p r i r a t e  
conversation between B court member and one of the expert wit- 
n ?  ~ Cour' held til? nieiunmtion of n r e l u d ~ c s  resul tmg 
from the conYersation between the court member and expert wit- 
nesses was rebutted by 8 showing by the Government that  what 
wa3 said in the prohibited e x c h a n p  was not detrimental to the 
accused. I t  w a d  enoush for  the Government to shan that  the 
topic of the private discussion was Some of the technical aspect3 
of the witnesses' testimony in which the court member. who had 
a background in drugs and chemicals of medical application. had 
a personal interest and which had no bearme on the issue before 
the 

The Court had occasion to reiterate that  included in  the law 
officer's diverse responsibilities is the duty imposed by Article 61 
of the Code to instruct the court  members bim 

rnents of ]ewer included offenses in thow u 
there  appears in the record some evidence f r  
finder could reasonably infer  guilt of the inferior crime:' Thu-, 
in l ' m i e d  Staies  z.. Jfooir." where accused was charged with the 
unpremediated murder  of his adopted daughter  by administering 
a severe beating, the parent-child relationship with the at tendant  
privilege of the parent  to  administer reasonable punishment as a 
disciplinary measure and evidence that accused had been devoted 
to  the child and had treated her kindly, raised the law officer's 
duty to instruct s m  sponte with regard to the lesser included 
offense of involuntary manslaughter. The doctrine of waiver to 
this requirement was not invoked or deemed applicable, inasmuch 
as the recard did not demonstrate an affirmative, calculated, and 
designed course of action by defense counsel that  could be said 
to have led the law officer to  believe he did not desire instructions 
on Iesaer offenses-3 The Court concluded that  the fact  that  ac- 
cused's ent i re  s t ra tegy was to  place the  guilt charged to him on 
another  did not appear to  contribute to the law officer's failure to 

70 Id at  C33, 31 CMR st 119. 
11 Unlfed States Y. Clark, 1 USCMA 201, 2 CMR 107 (1852). 
12 12 USCMA 686, 31 CMR 282 (1962). 
'3 I d .  at 7 0 0 .  31 CMR at  286. 
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instruct on the lesser offense or came a waiver of that  instruction 
which an examination of the evidence revealed to be required. 

Turning from questions af t he  law officer's duties, the Court, 
in the Kitchens case;i commented on the  exercise of supervisory 
functions by a staff  judge advocate and his office over the military 
justice system within a militan- command. The court referred to 
information that the Assistant Staff Judge Advocate, in Kitehena, 
who had conducted a survey on the general Court-martial sen- 
tencing practices in the command, had threatened to "deal" with 
Kitchens' and his co-accused's appointed defense counsel if that  
officer did not give up the allegation that the sentence survey 
constituted command influence. Not long thereafter,  defense 
councel purportedly received an efficiencv rating that was sub- 
stantially lower than the two previously received from the same 
Assistant Judge Advocate. In condemning this r ewr ted  coercion 
of defense c o u n ~ e l  and attempted interference in the performance 
of hia official duties, Chief Judge Quinn considered the inference 
that such reduction of rating to be a farm of pernicious command 
influence. 

2. Condztct mid Ai'gumeiif o f  Coavse l  
On three occasions in the last term, the Court examined circum- 

stances where trial ~ o u n s e l  had cancurrently served in a dual role 
in the court-martial Bystem but in each case it wuaa caneluded that 
a prejudicial conflict in functions, violative of the Code. had not 
been incurred. In Cnited Starer %. Erb,7b a staff legal officer had 
advised the convening authority tha t  fu r the r  psychiatric exami- 
nation of the accused was required and inquired into the avail- 
ability of doctorr as witnesses. This officer was subsequently ap- 
pointed trial coun8el. Though he continued as Chief of the X l i -  

sion in the convening authority's judge advocate 
g a s  trial counsel, there was no improper merger 

Of prosecutorial and judicial functions in the same individual 
which could constitute an implied violation of the Code. "His 
eligibility to serve in the two capacities must be judged by the 
test of incompatibility between his functions as trial counsel and 
h ~ s  action as chief of military justice." i6 Any inference that the 
tr ial  counsel as the convening authority's chief of military justice 
had "hand picked" the court members and thereby lacked the re- 
quired impartiali ty was rebutted by evidence tha t  he had chal. 

i4 12 U S C M A  589, 81 CXIR 175 (1961).  
ib Note 6 8  s u p m  
76 12 USCMA a t  532, 31 C M R  at 118. 
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lenged several court  members at  the tr ial .  The Court fu r the r  held 
there was no express violation af Article 6 ( c )  of the Code which 
specifically prohibits tr ial  counsel f rom later acting 8s a staff 
judge advocate upon the same case. The Court commented that 
this article has the function of precluding situations which imnair 
or destroy the fairness or  impartiality of the proceeding against 
the accused. and zince the trial counsel was not also the staff judge 
advocate he did not fall within this express prohibition of Article 
6. I t  is also not improper far trial counsel to have served a t  the 
pretrial investigation a i  eonwsel f o r  t h e  
States c.  Yotoiq,'' assigned trial  counsel 
to a non-law.yer conducting the Article 32 investigation. r a the r  
than e o u n ~ e l  for the Government as in L'nzted States T. Weai:?r,'q 
to "assist that  officer and be present for any procedures or tech- 
nical points that he might advise the pretrial  in\-eStieating officer 
a t  the pretrial '' The Court denied accused's allegations that the 
trial counsel's participation in the pretrial inveEtigatioii nroceed- 
ings made that officer in fact  an associate inreStipating officer dis- 
qualifying him, under the terms of Article 2 7 ( a )  of the Code from 
later acting as tr ial  counael. I t  i i a ~  determined that the Article 32 
inwstigating officer had himself, and not the assigned legal ad- 
viser, conducted and properly fulfilled his Article 52 functions, 
removing the possibility that  accured mar have been prejudiced 
by the dual role in nhich t n a l  e ~ u n z e l  had served. 

Though the du:ies and capacity of the trial counzel of the sue- 
cia1 court-martial have been referred to by the Court of 1111 
Appeals as that  of "legal adviser'' of the trial court. his tr ial  d 
do not require him to furnish instructions to the court-ma 
That duty rests on the president of the court. and t h o w h  that 
member may and should seek assistance f rom the rrial counsel in 
performing his instructional tasks, the ultimate responsibility in 
that respect rests firmly upon him.Pn Hovere r .  because the full 
function of the president includes that of both judge and juror,  
and that officer lacks the service of a law officer, and is general]? 
not himself a qualified lawyer. i t  behooves the counsel in special 
courts-martial to use caution to see that  inadmissible mattera are 
not brought to  the president's attention.81 
-~ 

7. L'nmfed Statea v U-eai,er, 13  CSCMA 147, 32 CMR 147 (19621. 
78 13 USCM.4 134,  32 CXR 134 ( 1 9 6 2 ) .  Judge Fergusan dissented, etatmg: 

"This decision. . . mean8 the end of the InVOJtleadOn under.  . . Article 32 . . . ~~ 

8s the impartial devise designed by Congress. . . ." 
70 Rate 7 7  " V O .  
80 United Stale. v Quesienherry. 12 C S C I A  608, 31 CXR 195 11962) 
81 United States Y. MeDoreil, 18 USCMA 128, 32 CMR 128 (1962). 
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After tr ial  counsel has concluded his f i n d  argument  in B case 

of premeditated murder,  the l a w  officer's denial of defense caun- 
sel's request to make a one sentence reply to the prosecutor is not 
necessarily an abuse of the law officer's discretion. Despite the 
s e r i o u ~ n e s ~  of the case, if there is no contention that tr ial  counsel 
introduced new matters in his closing argument,  the law officer 
may in his discretion deny this request.s9 In a second cape where 
arpurnent by counsel was subjected to scrutiny, remarks which 
otherwise may ha re  been improper were permissible under the 
special circumstances presented. Defense coumel, in L'nited States 
u. Seal:8 in his closing argument  on charges of stealing govern- 
ment  carbines, stated tha t  accused received nothing in return for 
the weapons and aided in their  recoven., and since they were re- 
covered there was no chance anyone would be hu r t  by them. By 
putting this interpretation of the facts in idsue, tr ial  counsel w a s  
within the bounds of reasonable argument  and construction of 
defense counsel's statement when in reply he commented tha t  
accused's "unsuccessful . . . attempt to sell the weapons '\vas' 
probably the reason , . . why they were recovered," and that BC- 
cused was a purveyor of a rms  to "the two most Serious internal 
menaces to  the United States, gangsters and communists." 

3. General 

In but one case was the principal issue confronting the Court 
that  of the over-all fairness and propriety of the proceedings. In 
Dnited States u.  Wrst , i*  the accused was held prior to tr ial  in 
what  amounted to solitary confinement and while so confined was 
denied, among other things,  light and warm meals. When his tr ial  
commenced he was conveyed to court in a box, surrounded by 
armed guards, who were permitted to patrol the courtroom. Not- 
withstanding a ruling of the law officer made on defense counsel's 
request a t  the inception of tr ial  tha t  accused be allowed to shave 
and dress in proper uniform prior to appearing before the court, 
the accused appeared unshaven and wan required to wear pris- 
oner's wear for pa r t  of the trial, and in fatigues for the remain- 
der, clothes into which he had to  change within view of the court 
members. Under thew facts, the Court, in addition to  condemning 
the punishment aspects of accused's pretrial  confinement, held 
tha t  aside from any coercive effect which this pretrial  treatment 

i* United States V. Snook, 12 USCXA 613, 31 CMR 199 (1082). Psra. 72% 

88 12 USCXA 723, 31 CMR 300 (1962). 
1 d  12 USChlA 670, 31 CMR 266 (1962).  Chief Judge Quinn disnented. 

*oo Bilb2B 121 
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may have had on the accused's pretrial atatmenis. in light of the 
most unuauai security measures taken a t  the court-martial. "it is 
chiefly important as B framework adding dmth  and color to sub- 
Sequent events transpiring in connection with the actual trial." *: 
Focusing directly on the t r i a l  procedure itself, the Court found 
tha t  more than a fair risk existed that the security measures em- 
plo?ed contributed 1" no m a i l  part  to deprive accused of an op- 
portunity to be heard impartially Denial of aparonriate uniforms 
and grooming operated t o  accused's prejudice and fu r the r  contri- 
buted t o  the denial of B fa i r  and imosrtial  tr ial .  The Court 
paintediy avoided reading a eoncludon as to the need f a r  the se- 
curity measures taken during West's tr ial ,  but noted that when 
an issue of such improper trial measures i s  raised by the record, 
8 s  here, the record must  show the need for the measures. This 
record did not. 

IV. MILITARY CRIJIINAL LAW 

A. SCBSTA.VTIVE 0FFE.YSES 

1. Conspiracy, Article 81 

The rule enunciated during the previous term in United States 
1'. xQthfl'6 tha t  where a cosonspirator is acquitted of the offense 
of conspiracy. it i s  error to t ry  the accused for that  offense, \vas 
again upheld in Cnited States v .  Kidd.8. In that ease the specifics- 
tion charging the conspiracy of which the accused was eonricted 
was amended ta allege different orert  acts f rom those all-gedly 
committed by his co-conspirator who had been subxquently ac-  
quitted. Following i ts  reasoning in Satiian, the Court of Military 
Appeals held in Kidd tha t  the object of a conspiracy may be a 
number of wrongful acts, rather than a single wrongful act, but 
if there i s  only one agreement to combine there 1s only one con- 
spiracy even though there may be many objects thereof. The 
alternative argument  thar the accused nas convicted prior to his 
co-conspirator's acquittal could not sustain the conrietion in v i e w  
of the rule tha t  one cannot conspire with himself. Accordingly, 
when the record ahaws affirmatively that the sole other alleged 
co-conspirator has been acquitted on the merits, although subse- 
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w e n t  to the accused's conviction, reversal of the accused's convic- 
tion must follow. 

In Cnited States %, Reid55 the board of review had set aside and 
dipmissed the charge and specification in which the substantive 
offense was averred on the basis tha t  the evidence was factually 
insufficient. The act of the offense was also t h e  overt act required 
to establish the conspiracy On petition of the accused. the Court 
of Xiiitary Appeals painted out that  proof of an avert  act must 
be held insufficient when, in connection with a separate charge,  
the board of re\-iew finds the evidence insufficient in fact  to estab- 
lish tha t  Same act. Furthermore,  substitution a t  the board of 
review level of a new overt act  f a r  tha t  alleged in the specification 
was not permitted, since to hold otherwise would have allowed the 
Government an appeal and before a different judicial body to  
rummage through the record and to select some other act on the 
pa r t  of the accused or his eo-canapirator upon which then to 
predicate guilt. 

2. Accessory Af ter  the  Fact, Article 78 

In contrast to the result mandated when a co-conspirator is 
acquitted, the Court arrived a t  an opposite conclusion when a 
principal and accessory are involved. In Cnited States v ,  ,Warsh.se 
a ease of first impression, the accused pleaded guilty to being an 
accesmry after the fact  in violation of Article 78 of the Uniform 
Code of Military Juatice. Noting the paucity of authority in the 
Federal judicial scheme, Judge Ferguson, writ ing the opinion far 
a unanimous Court, quoted Blackstone for the principal t h a t :  

By the old common lam. . .the accessory could nor be arraigned till 
the pnncipal * a i  attainted , , , [mncel i t  might 80 happen that the 
accessory should be convicted one day, and the p m c i p a l  acquitted the 
next. which would be abrurd.80 

In construing the legidati\w intent in enacting the offense of ac- 
cessory as distinct f rom the principal offense, the Court concluded 
that Congress intended to abrogate the common.law requirement 
of antecedent conviction a i  the principal in order to permit the 
unrelated trial  and sentencing of one who subsesuently assisted 
him. Accordingly, the Court held tha t  an accused may be pun- 
ished for a violation of Article 78, "without regard to the separate 
conviction or acquittal of the principal offender." n1 

1112 C S C I A  457, 31 CMR 65 (1961) .  
1813 L'SCMA 252, 32 CMR 252 (1962) .  
20 Eu-ell, A Revlea af Blacksfone's Commentaries 763 (2d ed. ) ,  quat 

United Ststes V. !vllarsh, 13  USCMA 252, 216, 32 CMR 252.  256 (1562). 
United Sfetea Y. Marsh, supra 89, sf 263, 32 CYR at 258. 

in 
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3. Failure To Obey Order or Regulation, Article 8 P  
The validity of a particular regulation as applied to all military 

personnel rather than only to installation commanders was ques- 
tioned in Cni trd  States e. WiiSon."a Army Regulations 600-10ln* 
were promulgated to establijh uniform policy and procedures goy- 
erninp solicitation of m~l i t a ry  personnel on Army installations for 
the purchase of commercial life insurance under appropriate safe- 
guards t o  insure there was no interference with any military duty.  
The accused was convicted under the subparagraph which pro- 
scribed the offer or acceptance of "financial benefit or other valu- 
able consideration . . . by military or Department of the Army 
civilian personnel by representatives of commercial life insurance 
companies to facilitate life insurance transactions." 9. While ad- 
mittedly, the provision standing alone could be construed as oper- 
atinp directlr  upon all individual members of the Army, It had to 
be read in the cantext of what precedes it and what  follows. The 
preceding and following paragraphs were specifically directed t o  
installation commtcders. Considering the pertinent subparagraph 
as a part  of the whole regulation, the Court concluded "it unmis- 
takably appears a3 one of the general criteria that  commanders 
are required to consider in the promuleation of local repulations 
ta control salicitation of commericsl life insurance within the 
installation. I t  does not itself regulate the conduct of all military 
personnel." 0 5  

4. Pargrrv.  Article 195 

In Cnited States I. Da7;(s!' the accused was convicted of utter-  
ing a forged instrument in violation of Article 123 of the Uniform 
Code.8' Defense counsel contended that the evidence was insuf- 
ficient to show an intent to defraud. This argument  was based 
principally upon the accused's insistence that when he presented 
an agreement to purchase a car for S500.00 which bare a forged 
endorsement indicating payment in full he did so merely " t o  stall 
io? time." The Court, in reaching ita determination, observed tha t  
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a writing acknowledging receipt of the payment of money may 
be the  subject of forgery. If such receipt is uttered with the in- 
tent to postpone or defer the prescribed or regular time of pay- 
ment, there is an intent to defraud. I t  does not matter that ,  at 
the time of issuance, the debtor intends ultimately to pay the debt 
since a good intention cannot cancel out his coexiqtine. evil intent. 
"Even in the light most favorable of the accused." the Court con- 
cluded, "there is  sufficient evidence to support  the findings of 
guilty of uttering a known forged instrument with the intent to 
defraud." g9 

the accused pleaded guilty to, 
and was convicted of, larceny of a postal money o rde r ;  forgery,  
in the uttering, of the Same money o rde r ;  and larceny by f a k e  
pretenses from a telephone company, utilizing that money order. 
The accused's roommate had purchased the money order but had 
not filled in the purchaser or payee blanks nor detached the pur- 
chaser's receiDt atub. The accused stale the money order and 
asked M t o  fill it out so that  he could cash it.  31 wrote in his own 
name as purchaser and accused's name as payee. The accused 
then presented the money order,  endorsing i t  with his own name 
and correct organization on the reverse, to the telephone company 
in payment of a long-distance call, and received a cash difference. 
The board of review held the plea to be improvident in that the 
offense af larceny by false pretenses was not made out because 
the  money order was negotiable in fact, if not in law, and the 
company acquired lawful title to a bearer instrument when the 
accused endorsed the instrument with his own name. On certifiea- 
tion from The Judge Advocate General of the Air Farce the 
United States Court of Military Appeals reversed the b a r d  of 
review hoiding t h a t  a postal money order is  simply not a negoti- 
able paper and tha t  when the telephone company acquired the 
falsely-made money order i t  obtained no right to  recover the pro- 
ceeds from the Post Office Department.Lo1 Resolution of the ques- 
tion whether the entry of M's name as purchaser and the accused's 
name 8s payee constitutes a false making or  alteration of the 
money order was required to establish the criminal utterance. 

In Cnited States e, 

(IS 1 2  USCMA at  631, 31 CMR a t  167. 
100 13 DSCMA 66, 32 CMR 66 (1862). 
101 Title 38 of United States Code. seetion 723. aravider, inter die: "The 

n i w o  n i  n rnnneu ordpr m i "  hv his %ntten endorsement thereon. direct it to 
~ .,.. .. . ......., .... ~ ~, . ~ ~ ~~ .~ 
be pald to any other perron, and the poatmarter on whom 8% is drawn ahall pay 
the S B ~ P  t o  the person thus designated, provided ha ahoil i w x z s h  auoh woof 
u the Postmastrr Gane7ol w a e s m b e  that fhs mdonsment jd opnuzne. a d  
that he is the peraon I 

~ " .  
mpozuevsd to ~ B O B Z Y B  payment. . . ." (Emphaais added.) 
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The C o u r t  determined the isme in the affirmative, concluding 
that ". . . an instrument is falsely made when, though genuinely 
executed, blanks therein are filled in by another without authority 
or  contrary to the authority given."lC' Since the accused had 
stolen the instrument in this case, there was no question tha t  he 
caused to it be altered without any authority.  

5 .  La~eeng ,  Article 122 

Whether t o  promise to perform what  one does not intend to do 
i s  a statement of a present intention to defraud within the stat-  
utes which prohihit larcen? remains a hotly contested i w e . : ) a  A 
divided Court in C.,ittd States I .  Cttlle~P: held that it is. The 
accused contended a t  his tr ial  and on appeal that  a false state- 
ment of present intention 1s not a statement of an existing fac t :  
and. therefore, even if it he conceded he obtained the money by 
means of false promise to  reply, his conduct does not constitute 
a violation of Article 121.:''s The Court  of Military Appeals 
pointed with approval t o  the distinction made by the Supreme 
Court in Euam t. l ln i ted  which noted t h a t :  

If a person buys p o d s  on credit IF good faith krciv:nq that  he is 

unable to pay fo r  them a t  tire t i m e ,  but 
t o  pay fo r  them a t  t i e  n,aiuriry af the h 
even if he be disappointed ~n making such pasment.  Bur If  he prcharis 
them. knowing that he ~ I I :  not be ab!e :a pap for them, and w t h  m 
intent t o  cheat the vendor t h u  1s a plam fraud. and ,made ptzxshable 8.3 

such by ~ t a t i i t e i  in m a r l  of the States 1''. 

The approval of this language, together with an affirmance of the 
earlier decision of Cnited States U. C a n m i n s , ~ ' ~  clearly justify the 
conclusion that obtaining money or other property by means of a 
false statement of present intention i s  a "plain fraud" and sup- 
port  the accused's eonriction.:lQ 

102 13 USCYA at 68. 32 C Y R  at  69. 
1 0 3  See the dissenting ~ p > n i o n  of Judge Fergvron h United Stater Y. 

104 12 VECDIA 701, 31 C31R 280 (1962) (Ferguran. J., dissenting).  
105 10 K S C 8 821 (1958) There was no endenee as GO the truth OT falsity 

of the accused's slaremenr but the c o ~ l t - m ~ ~ r ? s I  must have found the accused 
knew I t  to be false 

Cnmmins,  9 U S C I A  0'19, 676. 36 C31R 449, 467 ( 1 9 6 8 ) .  

106 153 U.S. 534 (1891) 
10- Id at 592.  quoted I" United States 7.  Culley, 12 USCMA 704, 709. 31 

' 0 * 9  USCIIA 668, 26 CMR 448 ( 1 9 5 8 ) .  
108 >-ate thar m this case, the ~ C C Y S ~ O ' S  paint that his rentenee exceeded the 

maximum for B "elasely related'' offense provided far under 18 U.S.C. 5 661 
I18581 The Court obierred that "ahon an act Y~OIBIOS two or mole ~ m t u t e i ,  
the accused cannot d e e t  the statute under ahieh he wil l  be prosecuted: he 
eann E .  r h i r z t  re, complain I f  he IS prcrecuted i o ,  u~alafing rhe rraiute t h a t  
c ~ r n e ~  the higher penalty." United States V. Culley, BUPTY note 104, a t  7 0 7 ,  
SI CMR at 293. 

C>lR 280. 295 (1962) 
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6. AWOL and Desertion 
Clearly, a member of the armed services who is formally sur. 

rendered to civilian authorities, pursuant to the term8 of Article 
14 of the Code,'LO is not absent without leave for  the period he 
remains in the  latter 's  hands. In Cnited States 1. .Vorthiu~,1~1 the 
accusQd was not formally surrendered. Instead, he was granted 
special liberty by his commander to answer the civilian charges. 
This distinction is not enough upon which t o  predicate criminal 
liability. The caiual relation between the civilian offense and the 
AWOL was broken by the accused's xwluntary return to his sta- 
tion and his subsequent surrender to the civil authorities with 
the authority of his superiors. Therefore, the accused cannot be 
held guilty of ahsence n i thou t  leave as a result of a period spent 
in the hands of civil authorities. This case presents a slight ex- 
tension and modification of the exception to the  usual rule that 
confinement by civil authorities is no defense to absence without 
leave. 

Cnited States I. Fields.111 on the other hand, involved a service 
member who was apprehended by the civil authorities while ab- 
sent without leave. During an inquiry into his identity, the ac- 
cused said he was in the Army. He told the civilian police officer 
he was "glad that he was taken into custody," and he "wanted to 
get things straightened out with the Army." Before his tr ial  
by court-martial f o r  his military offenses. the accuaed was con- 
victed by a civilian court and served a three month sentence in a 
civilian confinement facility. The accused argued tha t  the term 
"apprehension" as a basis for increased punishment could only 
apply (1) if he were actually picked up for  desertion by the mili- 
t a ry  authorities or by the civilian authorities an behalf of the 
military,I" or (2)  if he were apprehended hy civil authorities far 
a civil offense and revealed his military atatus "for the sole pur- 
pose of avoiding prosecution for the civil offense by the civilian 
authorities." Ili The Court concluded this reasoning was based 
upan too narrow a reading of the Manual's punishment provision. 
There was clear and substantial evidence ta support  the court- 
martial'a finding tha t  the accused's absence wad terminated. not 
by his own willing act, but "under the compulsions" of his arrest .  
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I .  Ohstmct ion of Jus t ice ,  Ait ie le  134 

In Cnited States D .  Whfe,:16 the accused was convicted of ob- 
structing the administration of justice, in violatian of Article 134 
of the Uniform Code of hlilitary Justice." The charge v a s  based 
upon the crimes and offensea not capital section of that  Article. 
T o  apecific punirhmen: K B S  prescribed b) the Table of I f a x m u m  
Punishments so reference had to be made to paragraph 1 2 i e  of 
the Xanual \>hich provides: 

Oflenses ~ o t  I w e d  in the fable and not Included within an offense l isted.  
or inat clrsrly related t o  either, remain punishable a i  authorized by t he  
Vr i t cd  Stater Code . . . or t i e  Code of the Dn t r i c t  of Ca lumbm xxiich- 
ever p r e s m b e d  pmishmen t  1s rhe lerrer, or as authorized by the cuicom 
a i  t h e  service :IS 

The applicable section of the United States Code s h i c h  prohibited 
the conduct of which the accused was convictedl10 makes no men- 
tion of penalties beyond confinement and a fine, and, therefore, 
deienae counsel arpued. a dishonorable discharge VBJ not an 8". 

thorized punishment. The Court reasoned that the President in 
this Manual provision made reference to the United States Code 
only for the purpose of setting a maximum limitation on those 
portions of B sentence d a t i n g  to confinement and fine. Impoai- 
tion of a sentence to punitive discharge come8 within the category 
"authorized by the custom af t he  wrvice'' and has long been 
recognized in military law, as a permissible penalty. Accordingly, 
i ts  adjudgment  was not illegal. 

8.  Prrjn,li, Aitiele 132 

In Cnited States F. Croaks,'20 the accused had falsely testified 
under oath before an Article 32 investigating officer. The speeifi- 
cation which was the basis of the investigation failed to state an 
offense and, therefore, defense counsel urged, the accused's testi- 
mony before the Article 32 investigating officer, to whom the 
charge had been referred fa r  investigation, was immaterial and 
did nut amount t o  perjury. The United States Supreme Court has 
held that the fact  that  the tr ial  court or an appellate court  deter- 
mined the charge does not constitute a crime does not mean the 
judicial proceedings in which the determination was made were 
null and void so as to preclude prosecution of a witness or a party 

116 12 USC\IA 599,  31 CIIR  185 11962). 
I l i  10 U S.C. S 9 3 1  115583. 
118 ~a~~ 1 2 7 ~ .  I ICI I ,  1951, mted in Unlted States Y. White, 12 USCM.4 688, 

601, 31 CMR 185.  187 (1962) 
11) 18 U 9 C j 1603 ( 1 9 5 8 )  
120 12 USCMA 6 i 7 ,  31 CAIR 263 (1962).  
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who gave false testimony t'ierein.LpI The Article 32 investigation is 
fundamentally B part  of a general court-martial case and a "judi- 
cial proceeding or in a coursc of justice" within the meaning of 
Article 131.Lz2 Therefore, the Court of Military Appeals concluded 
tha t  the perjury specification alleged an offen-e, notwithstanding 
the accused's successful challenge to the legal sufficiency of the 
offense which was the subject of inveatigation. 

9. Assault With  a Dangerous Weapon, Article 128 

In Cnited States II. Caok,'?s t he  accused was convicted, pursuant 
to his plea of guilty, of assault with a means likely to produce 
grievous bodily harm, in vialatian of Article 128 of the rn i f a r rn  
Code.:?' The means used w a ~  B "key chain" about thirty.dx 
inches in length which the accused took out of his packet and used 
during an altercation with some other soldiers outside a beer hall. 
A member of the court-martial requested inspection of the chain 
which the law officer denied because "you have already found that 
the chain used in this caw . . . is one which could have committed 
grerious bodily harm." lz :  In a p e r  miriam decision, the C o u A  af 
Military Appeals noted that a chain may be an inherently lethal 
weapon or i t  may be a completely harmless instrument,  depending 
upon its size and the material it is  made of and the manner in 
which i t  is employed. From the description in the record of tr ial ,  
the Court ruled, the chain in question did not appear t o  be a 
dangerous weapon per se. 

10. Unlawful Confinement, Article 97 

The degree of intent involved in an unlawful confinement was 
questioned in L'nited States e. Lord. 128 The accused had unlaw- 
fully entered the home of a married couple and held them st knife 
point fa r  same time before being overpowered. Defense counsel 
a t  the tr ial  requeated an instruction an specific intent. The Court 
of l l i l i t a ry  Appeals upheld the law officer's denial because Article 
9V2' which defines the  offense does not refer to any specific state 
of mind on the pa r t  of the person accomplishing the confinement 
Specific intent,  in the strict  sense, i s  not an essential element of 
the offense: and the mere conscious or intentional performance of 
the proscribed act ia a violation of t he  Article. It is  sufficient if 

121 United States Y .  TVilharna, 341 U.S. 58 (1961) 
112 10 K S . C  $ 931 (1958) 
12S12 USCYA El8, 31 CMR 104 (1861). 
'2110 L.S.C. 8 928 11853). 
121 12 USCMA s t  518. 31 CMR at 105. 
120 13 CSChlA 18, 32 CXIR 18 i1962).  
1x7 10 U.S.C. 5 887 (1858). 
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the act ia knowingly and deliberately performed by one who is 
aware that  the person who i s  being "confined" i s  deprived of his 
freedom of movement. 

B. DEFEXSES  

1. H o n e d  Mistake  
The defense of honest mistake came into issue in several cases 

during the term of the Court. In Cvited States  P. Ebarb,l?' the 
accused was charged with forgery by endorsing the payees' named 
to two checks which he negotiated. He claimed he won the checks 
in a barracks gambling game and, therefore, considered them 
his property. The Court noted that the case did not present a 
n o ~ e l  ~ u e .  The intent to defraud is "the essence of forgery" 
and Article 123 pumshea the false making of the Signature of 
another to a writing which. if genuine, would apparentl!- impose 
a legal Iiabilit!- upon him or change his legal n g h t  or liability 
to his prejudice, provided such false making i s  done with an 
intent t o  defraud. The case nt bar was ana logou~  to the defense 
of honest mistake in a larceny c a w  in ah ich  an accused takes 
the property of another under the mistaken impression that he 
had a legal r ight to do so Therefore. the Court concluded, there 
was sufficient evidence from the accused's a v n  testimony which 
would permit the members of the courr-martial reasonably to 
infer the lack of an intent to defraud on the basis that  the ac- 
cused honestlr believed he \\-vas entitied ta the proceeds of the 
checks. 

Lazied Stotes  t' Robrrson"3 inrolved the identical iesue as .q. 
plied to the wrongful  withholding of the uroperty of another. 
The evidence at  the accused's trial for larceny showed that items 
of personal property had been taken without permission and 
tha t  most of the items \\-ere recovered from the pawnshops where 
they had been pledged either by the accused o r  someone acting 
for him. The accused denied the theft  claiming he had obtained 
them from G n h a  he beliered had a legal r ight t o  them. The 
Government contended tha t  erroneous "honest and rea~ansble" 
instructions on mistake, given at defense counseI's request, were 
not prejudicial because the evidence did not raise an issue of mis- 
take of fact  and, in any event, proof of the accused's guilt WBS 

compelling. Pointing t o  the accused's testimony. the United States 

121 1 2  USC\IA 715, 31 CMR 301 (1962).  
128 Para 200a. M C Y ,  1961. 
130 1 2  L'SClA 119, 31 C I R  305 (1862).  
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Court  of Yili tary Appeals determined that the issue actually 
raised by the evidence was not mistake but whether the accused 
in fact  "took" the items and an this iswe the honesty of his belief 
ad  to the entitlement of G to the items would be immaterial. 
Considering the instructions in the light of the issue actually 
raised, prejudice is apparent since, when the advice concerning 
honest and reaeonable belief was added to p re i ioudy  given in- 
structions on the  inferences t o  be drawn from possession of recently 
stolen property, the accused's explanation of his possession of the 
property was improperly circumscribed by permitt ing the Court- 
martial  to weigh i t  in the light of whether he knew or should have 
known tha t  G had stolen it.  

In Paited States v ,  Da7;is,L31 the accused, in r eepon~e  to a charge 
of larceny of a motorcycle. denied taking i t  and testified it had 
been given to him to repair and that he had no "true knowledge" 
tha t  it was stolen, although he did notice an insignia which led 
him to associate it with another and he finally "took it for  
granted" it might  be stolen. The Court held i t  was error to in- 
struct tha t  one can commit larceny of property which was law- 
fu l l s  obtained if he nithhalda i t  with the intent to steal and that 
a finder of lost property can be guilty of larceny if there i s  a clue 
to the owner and he withholds i t  with the intent to steal. The 
accused's testimony was not incredible or improbable as a matter 
of law and, if believed, he could not be convicted of larceny but 
the instructions would permit the court to believe the accused 
and nonetheless find him guilty because he withheld the motor- 
cycle f rom the t rue  owner af te r  he "took i t  for  granted" tha t  i t  
was stolen. 

In a prosecution f o r  wrongful appropriation of an automobile, 
the accused in United States v .  H i l W  raised the defense of honest 
mistake. He had accompanied the owner and another man to 
town in the car. The owner drank heavily and turned his keys 
over to the accused, as the saber member of t he  group, to drive 
back to their  station. The men then parted a f te r  making arrange- 
ments to meet later a t  the lot where the  car was parked. The 
accused and the other man testified tha t  as they parted the ac- 
cused called out tha t  he might  use the car during the evening and 
the owner looked back and appeared to underatand and the ac- 
cused also testified he believed the owner had authorized him to 
use the ear. This evidence was sufficient ta  raise an issue re- 
quiring instructions on the defense of honest mistake, even though 

131 13 UscnrA m , 3 z  CMR 126 (1962). 
2 8 2  13 USCMA 158, 32 C M R  158 (1962). 

*oo BOBlB 137 
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the accused had made na such claim in a pretrial statement and 
the owner denied giving permission to use his car beyond driving 
it back to the stanon, and the court might  not ultimately enter- 
tain a reasonable doubt concerning the accused's intent in taking 
and using the car. 

2. Sel f -Defense  
The test used to  determine whether an instruction on self- 

defense need be giien is whether the record contains same 
eridence from which a reasonable inference can be drawn that 
the affirmative defense was in issue. In C m t e d  States 9. Black,I33 
the accused was found guilty of unpremediated murder.  The 
victim had a reputation far being "very good" with his fists and 
being able to "take care of himself." He ahaved the accused, 
demanding that the accused fight him. Black seized a bayonet 
and stabbed him. The Court  ruled that whether an accused, by 
resorting to a weapon, uses excessive farce in repelling an assault 
upon him i d  dependent upon all of the circumstances and is 
essentially an issue of f a r  t to  be determined by the court-martial. 
The evidence to the effect tha t  the accused had attempted to walk 
away from the r1ct.m during their  argument  but that  the victim 
followed him. repea'edly pushing him and urging him to fight 
and that the accuaed was afraid of the victim and had wielded 
the bayonet only to scare him. was sufficient to raise an issue of 
self-defense and required instruction thereon. 

V. EVIDEXCE 

A. SEARCH A.VD SEIZURE 

C m t e d  States  w .  Nessl3' presented the issue whether a grant of 
aurhority to canduct a search which in its inception may have 
been without probable cause can be justified by subsequent eor- 
robating eircumstancea. Two agents of the Office of Special 
Investigations relying on a "wry  reliable confidential informant" 
obtained writ ten authority to effect a search into black-market 
activitiea.lli The agents then proceeded to corroborate most of 

188 12 USChlA 671, 31 C l l R  167 i1861). 
194 13 USCMA 18. 32 C I R  18 (1962). 
185 The Court q u s s t m e d  the pmpnety of a blanker delegation of authority 

ta order searches t o  a police officer such 8.3 the provast marahai because avch 
suthoritv should remam "iudmsl" 2nd not become eanfuned with a "~o l i ce"  
attitude I" examining the aperatire facts. It relied, however, an evidence that 
the officer had ~n fact obtained the approval of his actions from his cammand- 
ing officer in its dererminarion that the accused had not been prejudiced. 
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the details of the informant's report  by fallowing the ca r  de- 
scribed by him, observing the black-market aneratar enter i t  a t  
the t ime and place mentioned and then obwrving it nroceed along 
the exweted route. The Court found under the rule in Droner v .  
United States1s6 tha t  a police officer had received information 
from an informant of proven reliability and had "~ersonally 
verified every facet of the information given him" by the in- 
formant.  The accused argued additionally that he had been denied 
the  right to  assert  a possible defense of entrapment so I m p  as 
the identity of the informant remained a secret. In balancing the 
Government's interest in protecting the source of its infarma- 
tion against  the accused's entitlement to oremre his defense, the 
maiority of the court rejected this contention on the grounds 
that all facts presented by the Government "compellinply estab- 
lish the absence of any basis of entrapment and any basis for a 
elaim of innocent involvement in the commission of the offense."'a' 

In a vein similar to probable cause for search lies the issue 
of reasonableness of that  search once initiated. In two separate 
eases involving the same homicide the Court found as  a matter of 
law tha t  the search although "somewhat generalized" was not 
unrea-onable under the circumstances. In Lhited States u. 
SchaferL3P and Cited States z, Kemp,LaB the victim's corpse was 
discorered in the darkened hallway of the "26th area" of the 
base. Bloodstained clothing of the deceased was recovered in 
tha t  area,  and a trail  of blood led from the body toward the 
barracks in that area. With all these facts before him, the base 
commander authorized a complete search of the 26th area-a block 
in which some twenty barracks, three mess halls, and two other 
structures were located-and the deimre of items "pertinent to 
investigation of the murder." The Court found the search, al- 
though quite extensive and lacking specificity, proper within para- 
graph 162 of the Manual since "the factors avsilable to the com- 
mander's consideration fairly dictated a search of the area em- 
braced in the authorization." 140 

E. ARTICLE 81. CONFESSIONS A N D  SELF-INCRIMINATION 

United States 21. Plante'43 involved the proposition tha t  the 
Government cannot u ~ e  civilian police as an instrument of the 

IS9 
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military to avoid warning the accused of his rights pursuant to 
Article 31.14? A1:hough the facts of the case were disputed. it 
clearly appears that ,  a t  the minimum, and Army investigator had 
turned the accused m e r  t o  French authorities in connection w t h  
their  inrestigatiori into the identical subject matter which formed 
the basis of the instant charge 1.3 The in\xrtigator ~pecifically 
avoided wr.nming the accused of his rights under Article 31 before 
intt irogatmn by the French since prior experience had indicated 
Strong French objections against interference with their criminal 
inreatigatory procedures. As a result of the interrogation and in 
the presence of the investigating agent, the accused made an in- 
criminating statement subsrantially the %me as a confession 
which farmed the basis for his court-martial. The confession was 
made following the questioning by the French and only after the 
accused had rested and been warned of his righrs under Article 
31. The Court observed tha t  neither Congress nor the Executive 
have seen fit to include n i th in  the purvmv of the required statu- 
tory warning persons not subject to the Code or thaae acting in 
concert w t h  Them and It expressly declined to legislate J U  

any new requirement. The significance of this decision r 
the refusal of a unanimous Court, in the absence of an unlawful 
concert between the military and c iv i l  authorities, t o  exclude a 
confesaion properly obtained although the deliberate failure to 
advise an accused of Article 31 prior to turning him m e r  to civil 
authorities may have resulted in a aubsequenr confession. 

In cansidering the sufficiency of the evidence to  raise an issue 
of whether the accused had been denied access to legal advice 
prior to the time of making a confession. the Court of Xlli tary 
Appeals ruled in C i t e d  States u Odenicelie?"' that  the law officer 
should have instructed the COuK-mmal on the roiuntarlness of 
the accused's confession. In that case, the accused was properly 
advised on his r ights under the Code and thereafter made an oral 
and a written confession. Testifying to the circumstances under 
which bath contejsions were obtained. the accused declared tha t  
upon being warned he immediately "asked f o r  legal counsel" and 
wad told he could get counsel onl) after Signing a statement.  The 
Government witness, on the other hand, stated tha t  the accused 
had not requested counsel until after making his oral confenion 
a t  which time counsel was refused. The law officer admitted the -~~ 

142 10 U S  C 8 831 ( 1 8 6 2 ) .  
1'8 A s  provided under the S A T 0  SOFA Agreement, primary jurisdiction 

in rueh martern r e m  ~n the host state. Art. VII, para. 5 ( 5 ) ,  K A T 0  SOFA, 
A u g  23, 1853, 4 U.S.T. & 0.1.A.  1792. 1801). T.I.A.S. No. 28r6. 

114 13 CSCMA 71, 32 CblR il (1962).  
140 *GO SOllS 
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oral confession in evidence but excluded the writ ten statement. 
He then instructed the court members tha t :  

If you find that. under these circumstances, such request was made and 
denied, you must refuse t o  consider the oral statement BS evidence m 
this case l + h  

The clear import of such language, the Court felt, shifted the 
burden of proof in a factual determination onto the accused and 
was violative of the well-established evidentiary principle tha t  
once an issue is  raised "concerning the valuntarineas of a confes- 
eion, [ the Government] must  affirmatirely overcome the evidence 
of inroluntariness and present proof sufficient to convince the 
court  members tha t  the accused's statement was in fact  volun- 
tari ly made." 148 The evidence presented by the testimony of the 
accused was sufficient to require appropriate and proper instruc- 
tions and therefore it was incumbent upon the law officer to sub- 
mit  the question to the court-martial in a manner  similar to an 
issue of voluntariness. 

An earlier deckion had presented B similar issue of voluntari- 
ness when no Article 31 warning had been given. In Cnited States 
v .  Gorko,"' the accused admittedly shot his victim so the only 
point of issue involved was the intent with which he committed 
the slaying. Apart  f rom a pretrial statement by the accused tha t  
"I told him I was going to shoot him. I pulled my weapon and 
shot him," there was no fu r the r  evidence an the issue of pre- 
meditation. A Sergeant to whom the accused had reported shoot- 
ing the deceased rushed to the Scene and asked the accused "What 
happened?" This inquiry elicited the highly incriminating extra- 
judicial statement in question. No warning had been given. The 
law officer, nevertheless, admitted the statement without instruct. 
ing on voluntarine~s.  The board of review set aside the findings 
and sentence and ordered a rehearing, noting that the question of 
whether the Sergeant suspected the accused \vas posed by the 
evidence and should have been factually canaidered by the caurt- 
martial .  The Court of Military Appeals affirmed the decision of 
the board of review on the ground that the evidence was sufficient 
to raise the iasue whether the accused was in fact  a suspect. Such 
a consideration is markedly similar to a determination of volun- 
tariness and should have been submitted by the law officer ta the 
court-martial far their  ultimate resolution. 
- ~~ 

1 4 s  Id .  at 74, 52 CMR at  74. 
111 I b d  
147 12 USCMA 624, 31 CXR 210 (1962). 
1 4 8  id. at  626, 31 CXR at 2 1 ~ .  

,400 Bm1B 141 



MILITARY LAW REVIEW 

In  a brief opinion. a unanimous Court in  L'nited States 2.. 
considered whether the warning requirement ex- 

chiatrista n h o  examine an accused in the course of 
their duties. Although the doctors did not testify to any ?rate- 
menta made by the accused, their  eraluatians of his aamty were 
apparentlr  based a n  information obtained during their  i n t e rv i ew 
with him. I t  \?.as clear that  t h e  accused w a s  not, m the e y e s  of 
the psychiatrists, a suspect within the purview of Article 31 a t  
the time they saw him. Their interviews with him mere with a 
mind t axa rd  medical diagnosis to ascertain whether he x a s  a 
sick man mentally, possibly in need of care, and not, a t  the time, 
concerned with determining his mental capacity and criminal re- 
spanwbility. The Court held no warning was required. 

In the law of confessions, a statement that is inadmissible he- 
cause not made or aeknaxledged by the accused i s  entirely differ- 
ent f rom a statement made by him that was in fact  not true.  
While the f a rmer  constitutes inadmissible hearsa:,, the latter 
raises no issue af admissibility but only one of credibility. Thus, 
~n Cnited Stetes L,. Cottos,"o when the law officer, st an aut-af- 
Court hearing, permitted full examination as to  "brow-beating" 
and other matters affecting voluntariness, and the accused did not 
deny authorship, his confession was admissible. Whatever the 
accused may say about events cited in the confession and, there- 
fore, implying that the confession is not true, goes only to the  
issue of credibility, especially aince no attempt was made t o  deny 
the actual making. 

Two unrelated cases involving sexual offenses considered the 
Manual requirement of corroboration tha t :  

. . . [A]  conviction cannot be based upon the onemrobmated testimony 
of an alleged victim in B trial for B sexual affenie. or upon the uncor- 
roborated testmon) of a purported ~ceompliee in any ease. $1 such 
testimony 18 8 e l j - e a n f a d i c t a ~ y ,  unoertain, 07 improbabfr.l61 

L'nated States v ,  Bemhzgtonlj2 involved a n  issue of "fresh corn- 
plaint." Acknowledging that the "complaint" need not have been 
made under conditions which would render i t  a spontaneous ex- 
clamation, the Court found the statement of an accomplice inad- 
missible where there was na showing that the communication was 
occasioned by shack, outrage, resentment or even disguet and sl80 
found tha t  ita admission was prejudicial e r ro r  where the cam- 

14s 12 USCMA 635, 31 CMR 226 11562), pctrtion io7 new triol d a i e d ,  13 

Is0 13 USCMA 176,  32 CMR 178 (1962).  
151 Para 168a. MCM, 1551 (emghasia supplied). 
161 11 USCMA 666, 31 CMR 161 (1961). 

USCXA eo, 32 CMR 60 11962).  
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plainant's testimony was self-contradictory and there was no 
ather persuasive corroboration. In L'mted States c.  Z ~ i u l e r , ~ ~ ~  on 
the other hand, the law officer directed the court-martial to ex- 
amin i  iiie victim's testimony and instructed that "if the testi- 
mony , , , is not self-contradictory, uncertain, or improbable . . . 
you may convict an the basis af such testimony." The Court  found 
that although the instruction lacked "preciseness," it was a cor- 
rect statement of the Manual requirement that  a conviction for a 
sexual offense can be based on the uncorroborated testimony of 
the victim "but the fact  the testimony is uncorroborated requires 
tha t  i t  be carefully considered.'' 164 

C. WITNESSES 

1. Zmpenchment 
Impeachment of a witness may amount to attacking the charac- 

t e r  of an accused. In United  S ta tes  u .  G r ~ d y , ~ ' ~  the tr ial  coun~e l  
was permitted to cross-examine a defense witness a8 t o  a possible 
homosexual relationship with the accused. The immediate effect 
of such questioning was to discredit an otherwise beneficial de- 
fense witness by B showing of possible bias 01 prejudice. Appel- 
late defense counsel urged, however, that ,  as  B matter of l a w  this 
type of evidence must be barred because the proof of such an 
illicit relationship shows reprehensible conduct tha t  could possibly 
be inflammatory. This argument  the Court  rejected becauae "to 
bind the hands of a law officer with a flat prohibition would be to 
place a premium on illicit relations directly proportionai to  the 
gravity thereof." ~6 So long as  the law officer admonished the 
members of the court-martial tha t  the evidence t h a t  the accused 
might  also be guilty of a crime not charged may not be considered 
on the issue of guilt of the offenses for which he was on tr ial ,  the 
manner  of impeachment was permissible within the normal limits 
of cross-examination. 

In  addition to this indirect form of attack on the character of 
an accused, i t  i3 hornbook law that once B defendant in a criminal 
prosecution puts in issue the truthfulness of some statement 
made by him whether by personally testifying or by the use of 
witnesses, he has opened the door to permit the prosecution to 
show tha t  his general reputation for  t ru th  and veracity in the 

111 12 USCMA 604, 3 1  CMR 190 (1962). 
164Id.  st 606, 3 1  CMR at  182. 
116 13 USCMA 242, 32 CMR 242 (1982). 
LIS I d .  at  245. 33 CMR at  245. 
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d States  I I .  G r i y y s  l +  involved the addi- 
ne38 testified to specific incidents un- 

derlciny his opinion The Court af Xili tary Appeals agreed that 
opinion evidence of this nature must be statements of general 
reputation by witnesses who are first shown to have enjoyed a 
sufficiently close acquaintance or relationship with the accused t o  
jus t i f r  the formation of B reliable judgment. I t  found no error 
in admitt ing evidence of a bad reputation notwithstanding the 
fact  tha t  there was some recitation of details of specific incidents 
of lack of truthfulness on the accused's part ,  since there was na 
objection raised by the defense counsel, witnesses were cautioned 
not to go into details, and mort of the details were, in fact ,  elicited 
by the defense counsel. 

In L'nited States li. H o ~ . ~ ' ~  evidence of other prior acts of mis- 
conduct ws.s introduced to refute the accused's contention of 
honest mistake. The evidence disclosed that the trio who assaulted 
and robbed the victim had dispersed just  as the victim started 
across an empty field and that two of them then converged on the 
victim. His escape was thwarted by the accused who ran to the 
scene. All three then departed the scene together. The accuded 
denied any knowledge of the criminal intent of his two associates, 
contending instead tha t  he was B mere bystander innocently 
drawn to  the scene by curiosity. The record of tr ial ,  however, 
contained evidence tha t  the accused an hour before the crime of 
which he wae convicted and near its scene had fled with one other 
of the tr io when the latter had assaulted another unsuspecting 
individual. The Court of Military Appeals camidered the general 
rule requiring exclusion of evidence of other offenses or acts of 
misconduct not charged where its only relevance is to show the 
aecuaed's criminal dispositions or propensities.l6Q This rule, haw- 
eyer,  the Court  found was subject to the limitation tha t  "relevant 
and competent evidence af guilt i s  not rendered inadmissible be- 
cause i t  also proved that the accused committed another of- 
fense." 161 The pattern of a similar criminal association and con- 
duct among the tr io on the  night of the robbery served to fix the 
accused's participation in the crime as an aider and abettor,IBZ and 

361 See, e.& discussion of matends m 20 Am. Jur. E i i d m e  5 9  26-25 
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was "but 2 single faggot in a bundle of incriminating circum- 
stances upon which the tr iers of fact  could properly rely." 183 

2. Ezperts  
An expert  witness' opinion may aften be based on facts to 

which he would not be competent to testify because of lack of 
personal observation. Both Uni ted  States F. Heilman lP4 and 
United States 7 ~ .  Walker 1". considered the problem of admission 
of such evidence where the opinion is partly based on inadmissi- 
ble hea r say  In neither case was the expert asked his opinion in 
the fo rm of a hypothetical question but was permitted "to state 
his relevant opinion . . , based on hie personal observation. . . ." 166 

In Heilman, the expert admitted that he had received information 
from others and that his opinion was baaed in part  on such infor- 
mation. The Court, however, found in explicit statements of the 
witness and from his whale testimony that he had formed his own 
professional and expert opinion. The extent of his examination, 
his opportunities to observe the accused, the degree to  which he 
was informed of the.accused's condition, and other matters in 
connection therewith were proper subjects of inquiry on cross- 
examination, f rom which the court-martial might determine the 
weight to be accorded his testimony. In Walker the defense estab- 
lished that certain psychiatric tests referred to by an expert wit- 
ness had not been administered or interpreted by him. Neverthe- 
less, the expert could properly testify as to his evaluation of the 
accused's mental condition once he testified the tests mentioned 
were used only for a limited purpose and he detailed the extent 
thereof and it was established tha t  he had personally observed 
and interviewed the accused for such time as was necessary to 
form his own personal opinion of the accused's condition. 

D. DOCUMENTARY EVIDENCE 

U i t e d  States II. Stone 187 involved the novel contention by Gov- 
ernment  appellate counsel tha t  tr ial  counsel, by possession of 
documentary evidence, became its custodian within the meaning 
of paragraph 143b of the Manual and could properly authenticate 
such writing. The term "custodian of an official record" is  defined 
8 8 :  

In* United S t a t e  V. Aoy. w p ~ a  note 150, at 657,al CXIR at 557. 
164 12 U S C M A  648, 31 C M R  234 (1962). 
165 12 U S C M A  658, 31 C M R  244 (1862).  

161 13 U S C M A  52, 32 C M R  52 (1062) .  
l a6  pars. ia8e,  MCM, 1951. 
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. . . [A]  pereon who has custody thereof by authority of law, repulatian, 
OT custom, that is, a pereon I" whoae office the record is affieislly on 
f i k . l b i  

It was clear, the Court found, that  the trial counsel could not 
come within this definition by mere possession but he could testify 
as authenticating witness that he obtained the record from the 
proper officer and has personal knowledge tha t  it is an official 
document or an exact copy 

In addition to reemphasizing the Manual prohibition against  
introducing into evidence writings or records made urincipslly 
with a view t o  prosecution, rnited States V .  Ezposito 170 ques- 
tioned the admission of testimon>- of a prosecution witness who 
saw the master log for the ba3e mator p o d  The witness had 
made none of the entries himself, there uw.8 no evidence that he 
was on dutv on the day in question and his incriminatory testi- 
many was later found to  be inaccurate when the log itself was 
introduced by the defense. The log was of doubtful accumcy since 
it ais0 contained entries which were patently impossible. The sum 
total of these errors required a reversal of the conviction under a 
rule \veil-established in the Court because of the highly prejudicial 
effect af such cumulative error. 

E. HCSBA.VD A X D  W I F E  PRIVILEGE 

The accused in Lhited States zi. Seiber"' argued tha t  the Court  
should exclude incriminating evidence which was uncovered by 
the Government on the ground tha t  i t  had resulted from a breach 
of confidence by his ex-wife and, as such, um an improper dis- 
ciosure and inadmissible. Certain statements and documents sub- 
mitted by the accused to  the Department of the Army in the 
course of his application for a commission as B Regular Army 
officer were false. The Government learned of this only because 
the accused's estranged u i f e  disclosed the information concern- 
ing his wrongdoings to the authorities. She did not testify a t  the 
tr ial  and no alleged confidential marital communication ever came 
before the tr iers of fact .  The Court noted t h a t :  

Although the wife mas indeed rolunfanly have "put the hounds an the 
Scent.' ' none of the ewdenee introduced by the Government was obtmned 
from her and. admittedly, none constitute8 either a verbal o r  wrlften 
marital eomm"nleafion.li* 
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The husband-wife privilege is essentially a testimonial privilege 'la 

and in the extra-judicial investigation of crimes, information of 
this type from a witness who is incompetent to testify a t  a tr ial  
is  not B violation of the privilege. Noting that the exclusionary 
ruie as applied to pr imary and derivative evidence when Govern- 
ment agents are guilty of misconduct was csleulated to deter 
wrongful activity by the Government, and to keep the judiciary, 
as an arm of the  Government, f rom becoming accomplices to such 
impropriety, the Court reasoned such exclusion was not here 
mandated. 

VI. S E S T E S C E  AND PUNISHMENT 

A. I4STRl 'CTIOSS  O.V .VAXI.>lUM PCSISH.WEXT 

The fact  tha t  the maximum punishment authorized for a caurt-  
martial  offense baaed on the United States Code includes no puni- 
tive discharge does not prevent a court-martial f rom adjudging 
such punishment. In L'nited States T. White,"l accused was can- 
victed under Article 134 for the offense of obstructing the admin- 
istration of military justice and hia approved sentence included a 
dishonorable discharge. White maintained tha t  since the Table 
of Xaximum Punishments l i s  contained no limitation for  the of- 
fense charged, the sentence was limited by punishment not ex- 
tending beyond the  h e  and confinement prescribed by Title 18, 
United States Code, section 1603, as adopted into military law by 
Article 134. The Court held tha t  the presidential regulation set  
forth in paragraph 127e of the Manual which provides tha t  refer-  
ence shall be made under conditions there stated to the penalty 
set  forth in the appropriate section of Title 18, United States 
Code, and the District  of Columbia Code is intended only to pre- 
scribe a maximum limitation on the amount of confinement or  
fine which may be adjudged by a court-martial and does not limit 
the kind of punishments imposable. The types of different classes 
of punishment, including the punitive discharge, which may be 
imposed, otherwise remains unlimited except by prohibition pro- 
vided in the Uniform Code against cruel and inhuman punish- 
ment, the death penalty, exoept where specifically authorized, t he  
jurisdictional limit of the court, and punishments expressly pro- 
hibited by Article 55.17a Later in the term, the  Court fu r the r  
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delineated the relationqhio between a maximum sentence imole- 
mented under the Uniform Code and the maximum sentence 
authorized under the United Stat- Code. A sentinre "re-cribed 
in the  Table of Ynximum Punishments f a r  an offewe char& 
under Article 121. and a n w o v e d  in C , ~ i t i d  Stater v. Cullm~."' was 
not inralidated because it exceeded the maximum *et o u t  ~n the 
United State- Code f a r  larcenr n f f enm committed within the 
wecia1 maritime and territorial iuriqdiction of the United 
States.'.' Thouph the accuced s e n i c e  member's conduct may vio- 
late two or more statutes. the Court held he could not choo-e the 
statute under  which he would be o r o w u t e d .  Conpress, -aid the  
Court. can Dravide different puniehment for  different areas under 
Federal iuriidiction and reference to the  United States Code f o r  
the anDraariate punishment fo r  a violation of the Uniform Code is 
permissible only when the penaltr for  the offense found is not 
listed in the  Table of Maximum Punishments or clo?elv related to 
a listed offense. Haaerer.  the Court did obierve tha t  the United 
States Code punishment provision may be conaidered by the court- 
martial in assessing an appropriate sentence even though it does 

prejudicial error for the l a w  officer t o  instruct tha t  the death 
sentence mag be imposed for the offense  of unpremeditated mur- 
der, and tha t  the error cannot be cured by appellate reassessment 
of the sentence. The Court expressly overruled Cnited States 8 .  
Wrllhms A insofar as tha t  ease is contrary authority far the  
latter proposition. Finally, the maximum sentence which may be 
impoeed fo r  a finding of guilty on a charge of failure to obey a 
lawful order restricting accused to his battery area is tha t  maxi- 
mum prescribed fo r  breach of restriction ra ther  than t h a t  fo r  a 
violation of Article 92."' 

B. EVIDEXCE A 5 D  I I S T R C C T I O X S  PERTAIXING TO 
S E S T E S C E  

Noting the Dlanual pro~ i s ion  authorizing the relaxation of the  
strict rules of evidence during the sentence pracedure.l82 the Court __ - 

I.. 12 U S C l A  7 0 4 ,  31 C I R  290 (1962). 
175 18 U S C 3 661 (1968) 
"012 USCMA 583. 31 CMR 169 l1061).  
LEO 4 U S C l A  69, 16 C M R  69 (1954), B wartime ease in which the law officer 

failed to advrne the court that the coni,enmg suthontp had directed that the 
case be treated a i  nan-capitel, and informed the members that the Table of 
Maximum Punirhmentr had been suspended with respect to the offense 
eherged It w.as held that reaasei~ment of the sentence purged the er~01.  

$51 Unr-ed States V. Hafrnlller, 12 USCYA 470,  31 CMR 66 (1861). 
162 Paras. 75c. 146, .MCM, 1961. 
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in United States u. Franchia 113 held that the extent to which the 
rules are relaxed rests in the sound discretion of the law officer. 
However, notwithstanding this liberal rule pertaining ta the ad- 
mission of evidence with a view to sentencing, if evidence ad- 
mitted by the Government in connection with the sentence is 
imorover. a reduction af the adjudged sentence by the convening 
authority may provide inadequate relief f a r  the accused.''' In 
three cases, the Court canridered the use af "previous convictions" 
in caniunctian with the adjudging of a sentence. In L'nited States 
v .  Staneuau.LS' the Government introduced evidence of a convic- 
tion for offenses committed subsequent to  those which were pres- 
ently being tried by the court. The Court found it orejudicial 
ermr to admit into evidence these convictions which did not 
qualify as "pre\,ious." I t  can also be error to exclude evidence of 
a "previous conviction" from the court. A previous conviction 
and punishment fo r  the came offense by state authorities is a 
major circumstance meriting serious consideration in the court- 
martial's determination of an appropriate sentence. When such 
civilian punishment has been imposed, but the fact  i s  kept f rom 
the court-martial, the sentence i t  adjudges may be unrealistic. A 
rehearing is the appropriate remedy.li8 Although previous convic- 
tions relating to offenses committed six years previous to the 
offenses charged and in a prior eniistment a r e  inadmiasible under 
parapranh 7 6 h ( 2 )  of the Manual as  proof of a prior conviction, 
Cnited States 0. Plante 161 held evidence of the canvietion admissi- 
ble as rebuttal to evidence of long and meritorious service offered 
by accused in mitigation. 

General questions pertaining to instruction on the court's sen- 
tencing functions continued to  draw the Court's attention. The 
Court  held in United Stetes s. Forwerck 118 tha t  it ia error for the  
law officer to incorporate by reference instructions which he had 
given in a prior case before the name court members. Forwerck 
and two co-accused were brought before a general court-martial 
but were not then arraigned and tried. Each was represented by 

188 13 U S C M A  816, 32 C M R  315 (1962) ,  
184 United States Y Rivera, 13 U S C M A  30, 32 CllR 30 (1862) .  
' 0 5 1 2  U S C M A  552, 1 2  C M R  138 11961). 
1 6 6  United States Y. Roaenblart, 13 U S C M A  28, 32 C M R  28 (1962). 
187 13 U S C M A  266. 32 CMR 266 (1962) 
186 12 U S C M A  540, 31 C M R  126 (1861) .  Judge Ferguson dnsrented pri- 

marily an the ground that the law officer's action "violated the post lve eom- 
mand of Congrese that each general court-rnnrtlal ahall keep a separate 
record of the proceeding of the trial of each esse brought before it." The 
prohsbility of ather damaging instruetima by the law officer failed to dispel1 
possible prejudice. 
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the same appointed defense counsel, and .as Dreamt up to the 
point where the court  personnel were sivorn. Forwverck and 
Vazquei-Davilla were then excused and the proceedings con- 
tinued against  the third accused. Later on that same day. For- 
werck wa3 again brauaht before the court  During his enFuinp 
trial ,  the law officer asked the c o u r t  to recall his instructions on 
the effect of a guilt? plea. and those on sentence matters and 

. In the course of these directions. 
the law officer also advised that any sentence approved would 
require the concurrence of two-thirds of the eight members pres- 
ent,  which w o u l d  be six. Defense counsel did not abject to the 
content or manner in which the instructions were given. The 
Court  held this instructional procedure to  be error, but the doc- 
tr ine of waiver was held applicable under the particular circum- 
stances in the Fowcrrck  care inasmuch as no miscarriage of 
ju9tice was found to have resulted This absence af preiudice wvas 
held to be supported by a sentence of less than one fourth the 
imposable maximum and accused's plea of guilty, s,hich obviated 
the need for  instruction on the element? of the offense and other 
princioles of l a w  required by the Code.'O' Although the reference 
to the instructions on sentence in the case tried immediately be- 
fore  accured's is analogow to a closed conference between the law 
officer and court  members, the inference of prejudice created 
thereby w . s  rebutted by the law officer's repetition in B general 
way, of the content af the referenced instructions on voting pro- 
cedure and mitigation. 

In Cnited States v .  Quesinberry,"l the president of a special 
court-martial, during deliberation an the sentence, reopened the 
court  and requested that the trial counsel furnish him with infor- 
mation on the consequence of a man petting B bad conduct dis- 
charge. The president was given a general instruction on the 
effect that  a bad conduct discharge has an the recipient's fu tu re  
and B chart  that  v a s  several years old which set out some of the 
consequences of a bad conduct discharge. Though additional and 
more current information regarding the bad conduct discharge 
was requested by the court, the trial counsel stated that he was 
not prepared to oblige the court any further.  Prior to closing the 

IBP See United States V. Naasavage, 12 USCMA 549, 31 C M R  135 (1961) i 
United Starer V. Vszquez-Dawla. 12 USCMA 550, 31 CMR 136 (19611 i 
United States V. Thomas, 12 USCMA 610. 31 CMR 139 (1961): and Umted 
States V. Napier, 12 OSCMA 512. 31 CMR 138 (1961), which fallow Forwemh 
on the ~ S I U ~  of mcarporstmg mstruetions of the law offleer given in B prior 
t i i d  

180Article 511e), UCMJ, 10 U S.C. I851(e) (1958). 
l S l  12 USCMA 609, 31 CMR 195 (1962). 
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court apain, t he  president instructed the court BS sugge-ted bv 
counsel. A bad conduct discharge was adjudged and accuqed 
alleged that tr ial  counrel's action prevented the court f rom utiliz- 
ing sentence information they were entitled t o  have. In holding 
that this court-martial was not entitled to he informed of the 
specific consequences af a had conduct discharge, Judge Ferguson 
stated: 

In bum, tho rule which is applicable here 13 ~ i m p l g  that p ~ r c s ~ l  which 
commands courts-martial t o  concern themselves with the sppropriate- 
ness of a p ~ r t i c u l s r  sentence fo r  an aeevsed and his offense. without 
regard t o  the collateral admlnmtratwe effect. of the penalty under 
consideration. 
To hold otherwise wauid mean that presidents snd la*  officers would 

be required to deliver an umndmg eatslagve of administrative infarms- 
tion t o  court  memberr.ls3 

Moreover, the cha r t  and instructional advice suggested hy counsel 
and adapted by the president were so phrased, said the Court, as 
to inform the court of the general consequences of a bad conduct 
discharge. I t  may be noted tha t  inasmuch as the tr ial  coun8el in 
Qursinberrw actually furnished the court with more than the 
standard instruction and information on the effect of B punitive 
discharge, the Court, as Judge Kilday implies in his concurring 
opinion, may under other facts find it necessary that  a t  least 
as much or perhaps more of the particular consequences of a 
punitive separation than are noted in B standard instruction be 
brought to the court's attention, if requested. 

Under  the usual circumstances, when a punitive discharge is 
included in the maximum punishment which may be adjudged, 
the law officer, if asked by a court member if the court haa the 
power to suspend tha t  sentence to avoid prejudicial error, need 
instruct that it cannot. If court members knew the court could 
not suspend a discharge they may well not adjudge a sentence 
which includes that punishment.'ea In United States 9. Smith,'"' 
a sentence including a bad conduct discharge was submitted ta a 
general court-martial f o r  a rehearing and the law officer refused 
to answer a court member's question regarding the power of the 
court to suspend its sentence upon the continued good perform- 
ance of the accused. Though the Court felt that  the question of 
error in this refusal to answer might be moat inasmuch as the 
accused was in fact  sentenced to a bad conduct discharge, it was 
held than any prejudice resulting from the improper refusal to 

LQlId. at  612, 8 1  CMR at  198. 
lss United States V. S ~ m u e l ~ ,  10 USCMA 206. 27 CMR 280 (1959) 
XI4 12 USCMA 595, 31 CMR 181 (1961). 
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advise the cour t  that  it could not suspend a punitive discharge 
was avoided. The nbwnce of preiudice rested on the fact  that  the 
in-tructlani: given b r  !he I a n  officer, in addition to informing the 
court  that  the maximum sentence that could be given would in- 
clude bad conduct discharge, “1.0 advised the court of a number 
of less Severe punishment? that could be adjudged in lieu of a bad 
conduet discharge. Xoreover. the court  made no attemgt to ad- 
judge a less severe Sentence which omitted a discharge or t o  in- 
elude a provision for the suspension of the discharge adjudged. 

C. ARGCMESTS  05 T H E  S E S T E X C E  

Several of the cases heard during the term dealt with mgu- 
menta by counsel pertaining to the sentence, and in two such 
cases, reference to thc type court  conducting the trial Bas  eon- 
sidered improper. In respon~e to evidence in mitigation and ex- 
tenuation presented before a special court-martial that  accused 
wae an average man and sailor and B very goad worker, it i s  error 
for trial counsel to imply by his rebuttal argument  that defense 
counsel presented no evidence in mitigation and that since the 
charge against accused had been referred to tr ial  by special court- 
martial he received all the consideration to which he was entltled 
a t  the hand of the convening authority because the offense charged 
was punishable by punishment far in excess of that  which could 
be adjudged by a special court-martial. The Court in Uni ted  
States v ,  Boese l o i  considered such arguments by trial counsel im- 
proper and prossly misleading, in the first place because of the 
reference to a maximum sentence in excess of that  which a special 
court-martial may adjudge which might fairly be said to incline 
the sentencing court ta abandon its  nwn discretion in favor of the 
action taken by the convening authority in referring the case to 
an inferior court for  tr ial ,  and more particularly by counsel’s con- 
tention tha t  matters in  mitigation were limited to a demonstra- 
tion that accuaed had performed his duties in an extraordinary 
manner or was possessed of an above average record. Together, 
the two prongs of tr ial  counsel’s argument  improperly left the 
court with the inference that mitigation was neither needed in 
the epecial court-martial case nor presented by his counsel. The 
Court  in Boese, S ~ L P T ~ ,  observed that the court  had adjudged the 
maximum sentence and concluded tha t  the corrective action taken 
by the euperviso~i.  authority and board of review did not remove 
the h a m  brought about by the misleading instructions and aeaure 

181 13 URCXA 131, 32 CMR 131 (1962). 
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a full measure of justice t o  accused. In United  States V .  

Williams.'96 tr ial  counsel. in response to defense counsel's argu- 
ment that  the case should have been referred to a lower level 
court, stated that the Government in referring the ca5e to a 
general court-martial thought tha t  it was a serious matter and 
felt that  when all the facts were adjudged an adequate sentence 
would be returned The Court found tha t  the tenuous imolication 
of command influence in counseI's statement and such risk as it 
entailed. was removed by the law officer's emnhatic instructions 
tha t  i t  was for the court-martial to determine the sentence. Where 
the principal tenor of a misleading and imprwer  arzument  by 
trial counsel that  exceeds the bounds of fa i r  comment i s  the ad- 
judication of a punitive discharge, the effect of such error may 
be purged by eliminating that discharge from the sentence. 

D. .VL7LTIPLICITY 

The offenses of larceny, based on accused's theft  of certain 
goods f rom their  owner, are separate offenses for punishment 
purposes, f rom fu r the r  charges of larceny based on the pawning 
af the property by the accused on the same day and obtaining 
money f rom the pawnbroker an the false pretence that he was the 
owner of the property.'e' 

VII.  POST TRIAL REVIEW 

A. COMMUTATION 188 

In the course of t he  last t e r m  the Court has continued to set 
au t  guidelines Suggesting Some of the limits on the power of a 
convening authority or board of review to commute o r  "adjust" a 
court-martial sentence, and a t  the same time to evaluate a few 
more sentence combinations purporting to be lemer included 
within a punitive discharge. In United States 9. Johnson,'"q the 
convening authority was of the opinion that accused had demon- 
strated his unsuitability for  retention in the  Army, and an his 
Staff Judge Advocate's recommendation and with the express ap- 
proval of the accused, he "commuted" the adjudged sentence of 
total forfeitures of all vav and allowance9 and confinement a t  
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hard labor for one year to a bad conduct discharge. The board 
of review held the convening authority's "cammutation" was 
~llegal in that it increased the severity of the sentence. In ex- 
amining the power to commute, Judge Ferguson, speaking for a 
unanimous Court ,  described several restrictions on  the exercise 
of commutation placed in isme by J o h n m s ,  reiterated previously 
noted restrictions on the practice, and clarified a prior opinion on 
the subiect. On this latter point. Judge Ferguson Etated that the 
view expressed in Lkited States 2.. Ch?ktPiLsen,po@ with respect to 
the denendent relationship of commutation and accused's desires, 
must be considered those of only the author judge, and tha t  the 
consent or desires of the accused are immaterial to the question of 
whether the convening authority may commute B court-martial 
sentence. Three limitations on the power which the Court noted 
with reference to the circumstances in the Joh.nson case were: (1) 
the changed punishment must  be one which could have been 
legally adjudged by the court-martial, (2 )  the changed punish- 
ment must be one which is of a lesser degree of severity than 
that adjudged, and ( 3 )  the nature of the puniahment may not be 
changed merely because that  sought to be approved is adminirtra- 
tively more convenient than tha t  imposed by the court-martial. 
The Court  concluded that Johnson'B adjudged punishment was 
found appropriate by the convening authority, but changed be- 
cause it n a s  considered more convenient to separate accused puni- 
tib-ely than t o  lessen the severity of his sentence w could ha re  
been accomplished had it been reduced in kind or to effect i t  as 
adjudged. 

K i t h  speeific reference to the question of whether a sentence to  
confinement and forfeiture may be commuted to  a bad conduct dis- 
charge, the Court in Ioknson agreed with the board of review's ra- 
tionale that t o  so act would circumvent Title 10. United Statea Code, 
section 3811, which unequivocally prohibits the discharge of mem- 
bers of the Army except as prescribed by the Secretary of the 
Army or by a sentence of general or special court-martial. the 
only sort  of separations which may form a part  of m i l i t a v  sen- 
tences. '', , , [ I ] n  order  l o  he B ralid penalty the sentehce itself 
miat erpressly include directton o i  the d m h a ? g e .  , . . Unlike the 
death penalty . . . a sentence to confinement nt hard labar and 
forfeiture does not, by implication, include a punitive discharge 
to which the penalty might  be reduced." 201 In addition, it was 

1 1  12 USCMA 393, SO CMR 593 11961). 
901 12 USCMAat 646, 31 CMR at  231 lemphnria added).  
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held tha t  to permit a sentence of confinement to be changed to a 
punitive discharge, would increase the severity of the sentence. 
Judge Ferguaon painted out that  there is rehabilitative and 
restoration potential in a aentenee of confinement, which ahen 
compared with the social and economic stigma of a punitive dis- 
charge indicates tha t  punitive discharges are not lesser included 
in confinement and forfeiture?.  A general indication of the Court's 
view of the commutation of mud-mar t i a l  Sentences as expressed 
in the Johnson case is illustrated by the following portions of that  
opinion : 
First. and molt  Lmparlantiy, we have coniistently emphasized that we 
here deal with the P O ~ U " ~  of the conwning authoricy and the  hoard af 
review ta make a determination reearding the sppmpriatenesi of a 
particular wnlence with due regard LO rhe acc,rred and the e r i m ? ~  of 
which he has been convicted. Congress dld not think it w i s e  to sfrseh 
lab+ t o  this pmecsn. for attempts 60 to elamfs- ehaneel in s-ntencen 
tend t o  brine into play technical niceties and narrowly based distincrioni 
which are eompietely at odds with the legnlative intent LO have the 
sentence reassesred at variovs lewis until  I t  fits the particular offender. 
In short. Congress deairad intermediate appellate authorities to lank 
again a t  the penalty adjudged and redme the s a r e n l ~  o i  it8 zinpeot until 
i t  %el  d r r m r d  appropriate. 

. . . [I!f the change in form of penalty IS to be equally damaging, I t  
would follow that there was no need t o  alter the sentence, far that 
adjudged would logically be 8s appropriate as that sought to be imposed 
On appea1.m 

In Cnited States v .  Rodrigiie2-Gareia,?03 the Court reviewed the 
action8 of a convening authority who aubstituted a suspended bad 
conduct discharge for  a Sentence to one y e d a  confinement and 
partial  forfeitures,  and like the purported substitution af B dis- 
honorable discharge for  a year's confinement and partial for- 
feitures considered in United States v .  Fiedenburg,20' these at- 
tempts to change the adjudged sentence were held unauthorized 
on the rationale employed in Johmon, supra. 

An i8SUe concerning the effective dates of the confinement and 
forfeiture included in B "changed" sentence was presented to the 
Court in Cnited States 21. Prow 20: in conjunction with the ?ha!- 
lenged validity of the sentence which had been changed by the 
board of review f rom a bad conduct discharge to confinement a t  
hard labor for three months and forfeitures of $30.00 per month 



MILITARY LAW REVIEW 

for a like period. The Court approved the change to confinement 
a t  hard labor as a less severe punishment. Further it held tha t ,  
while on its face Article 57 of the Code?@* in providing that "can- 
finement included in a sentence of a cauri-martial begins to run 
from the date the sentence is adjudged by the coult-martial." 
superficially  appear^ inapplicable t o  a sentence "changed" to in- 
e lude  confinement, the "generating source" of the action of the 
basrd of review is the court-martial sentence. .4ccordlngl?.. the 
board of review was justified in making the period of confine- 
ment rubiti tated for the dischawe relate back to the date sentence 
w a s  adjudged. On this same basis, the Cour t  found that the for. 
feiture portion of a "changed" sentence ma>- be ordered to take 
effect as af the date of the convening authority's action ?'. 

B. STAFF JCDGE ADVOCATE POST T R l i L  REVIEW A S D  
A C T I O S  OF COXVEI lXG l C T H O R 1 T Y  

I t  has preiioualy been h d d  that a coni ening authority o h o  FrantS 
immunity to a aitness IS thereafter disqualified from acting on the 
case because he is required to pass an the credibility and weight 
of the testimony of the witnesS to whom he pa\e immunit?..zo~ 
For the same ~BBEOI IS,  a staff judge advocate nhose pa:ticipation 
in the decision to grant a wi tnev  mmun , ty  identifies him with 
the transaction to the extent of his interviewing the witness re- 
garding the effect of a grant of immunity and drafting the grant 
for the Signature of the convening aut  
from participating in the poat tr ial  revie 
the staff judge advocate has expressed disagreement with the 
recommendation of the Article 32 inwstigating officer in his pre- 
trial advice t o  the convening authority, this,  in the absence of bias 
or fraud, does not disqualify the legal officer f rom participating in 
the post tr ial  r e v i e x z l ~  In Cnited States z .  Chrwtopher.ill the 
Court weighed the effects of comments contained in the post tr ial  
review and concluded "it would be much the preferred practice to 
afford accused persons the opportunity to  explain or rebut un- 
favorable comments of whatever S O I ~ , ~ ~ ~  but since the legal officer's 
commenta on the review were with regard to the accused's lack of 
maturity and the necessary correction which others had to make in 
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his work, ra ther  than  to prior offenses, the  risk of any  prejudice 
w a s  too insubstantial f a r  r e r e r ~ a l  In a related case considered by 
the  Court it  was again questioned tha t  the staff judge advocate had 
maintained the  prerequisite impartiality with regard to his post 
trial review of the case There in Llnttrd States v .  Guinn.lI3 the  
Staff Judge Adiaca te  had commented tha t  initially the  accused 
must be considered to be non-restorable. This portion of the re- 
vieir x a s  immediately followed by advice to the  C m V m h g  au- 
thority which clearly informed him of hie power and responsi- 
bilities concerning the  sentence. The court emphasized tha t  a post 
trial review is properly considered as a whole and on so doing it 
becomes apparent tha t  the  Staff Judge Advocate was doing no 
more than expressing an opinion t h a t  Guinn should not then be 
restored to duty. and the legal officer a-as entitled to  express tha t  
v i e w  Looking at  the entire review, the Court concluded t h a t  there 
u a s  no f a i r  risk tha t  the convening authority was led to believe 
himself bound to  accept the legal adriaor's opinions. 

The actions and comments of the  convening authority were, on 
two particular occasions. subjected to critical comment and ex- 
amination by the Court. If there was any doubt befare, the  Court 
has  no^ made clear tha t  the  c o n ~ e n i n g  authority need keep his 
personal feelings regardinn judiciai procedures, which he may 
canaider unde5irable or a waste of time, from the  trial court mem- 
bers. In Ciiited States P. Kentnrr.ZL4 when a rehearing was 
ordered, the general ~ o u r t - m a r t i a l  authority in his action referring 
the  case to  trial commented on the fac t  tha t  the rehearing was 
being ordered because prejudicial error had been caused by a court  
member other than the president of the special court, who had 
consulted B handbook of court-martial law during the trial In 
pertinent part, the  convening authority's action also stated : "What- 
ever feelings the  Supervisory Authority may hare  in regard to the  
inconsequentdities of the act of the  member reading the  handbook 
[and the  Supervisory Authority does have strong feelinga], the  
fact remains tha t  the Court of Military Appeal% has spoken and 
the Supervisory Authority i s  bound by the  mandate a i  its de- 
cision."Q1s During a pretrial briefing a t  which accused and his 
counsel were not pre jen t ,  this action of the  convening authority 
was brought to the attention of a majority of the Court members. 
In holding t h a t  the  remarks in the action were improper as well as 
prejudicial, the  Court had the  following to  say about the  admin- 
istration of the  court-martial system : 

~~ 

*I* 12 USChIA 632, 31 ChIR 218 (1962) .  

211 I d .  st 668, 3 1  CMR at  265. 
12 U S C l A  667, 31 CIIR 253 (1962). 
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. . . [T:he feebng the dunerrisory authoritr might have a i  to the 
"inean.eqYential i f i~~" Irvolved ID decisions of  fhli Court  are BJ un. 
i m ~ o r t e n t  ~n the  an a i  the S C ~ ~ P E  of  1 i i t i e e  as the l i e n s  the members 
of  this C o u r t  may entertar as to the mafee?  and taerles of  one e X e n i S -  

1"s Zava l  command. \Te do net Q U L S U O ~  b e  priwlege of EUCF ~ndiriduals 
t o  d ~ a e r e e  wrh '2% b,m reeardlrss of whether It he 30 inter.ded. I t  1s d e a ~  
that expreamn or eoninmniration a i  t i e s  feelinpi may not be permitted 
to denrive an aecbred of a fair hesrine. 

p w w d e r f  mip:.t have been influeneed by t i e  improper remark tom 
the ouerhon a i  the a e e u e d ' s  guilt ~r ~ i n o c e r , c e - a ~  t o  rhich supe 
autharm mimated  t i ere  was no doubt-ard cancentrare solely 
/orma observance of the condemned "incanrequentialiti~~" of the law 218 

C. APPELLATE REVIEW 

Vnce l  ar the e i l c r m i t a n c e r ,  w e  c o i c : u d e  there 13 n f a - ?  r,ak that the 

itted to the  Court a certification 
PresenIinp the  Government's a i ~ u m e n t  tha t  the board of rewew 
possessed authority to  consider the accused's mental responsibility 
only if the board fim1 determined tha t  he w a z  mentally capable a t  
the time of appellate review The board of r e v i e w  af te r  reviewing 
the case record obtained post trial e\idence indicatinp accused's 
mental incompetency. and, in considering the original issue of in- 
sanity. did not first consider hie competenc? to assist in his defense 
a t  appellate r e ~ i e w  The Court held that the  reviewing power of 
the board 1s not SO limited a, the Government contended. A board 
of ret-iew is a higher authority within the meaninp of paragraph  
12.1 of the hlanual and has the Jurisdictmn and authority to  con- 
sider and take appropriate action on the  isme of insanity. While a 
trial d e  n o l o  before the  board i s  not contemplated, consideration of 
insanity 1s given a "preferred rating." The Court determined t h a t  
It ia proper for  a board of review to consider whether the issue of 
the accused's mental responsibility a t  t h e  time of the offense i s  
raised by the  data before i t ,  and to  take appropriate action without 
first making a decision as to  his mental competency to Btand t n a l  
or  to assist in appellate review The board should not have dis- 
missed the  charpea, however, since the I E S U I  of sanity WBS here a 
new queation of fact going to the merits of the  c a w  and it had not 
been submitted to  the  trial court f a r  consideration. On remand, the  
Government conceded the accused's insanity and the board again 
dismissed the  charges on 

Id. a t  669-70, 31 C!dR at  215-16. 
*I7 13 USChlA 163, 32 CMR 163 (1962). 
El8 Cnl 406421. Thomas (AM. 15. 1862). 
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Pursuant  to  a prior review of the  case, the  Court had remanded 
the record of trial in Cnited States 8 .  Hardyz:s to the bow3  of re- 
view for  fur ther  inquiry into the accused's contention tha t  he was 
deprived of an impartial post trial review. The extent of the in- 
quiry w a s  to  obtain an u n s w x n  statement f rom the Staff Judze  
Advocate and an affidavit from his assistant, bath to the effect tha t  
the review mas independent and impartial. The Court was of the 
impression t h a t  its remand would he followed by the tak in8  of 
tesiimony from certain necessary witneasea. Accused complained 
tha t  sub rosa proceedings were employed in obtaining the affidavits 
and statement and tha t  he had no opportunity to  question the  wit- 
nesses. The Court was of the  opinion tha t  the hoard erred in their 
disposition of the Court's remand of the case. The accused's claim 
of bias created a controversy of fact and it was therefore error f a r  
the board to fail to furnish ihe  accused an opportunity to  question 
the  witneases. The fact iha t  the  accused failed to submit evidence 
contradicting the  affidavit and unsworn statement did not relieve 
the  hoard of its respansihilitie8. 

While in Hardu the  board was unduly reluctant ta employ it8 
fac t  finding powers, the  Court in Cnitad States T. Reid220 found 
cause to  point au t  limitations an the  board's powers. The first of 
theae pertained to  the jurisdiction of the  Court of Military Ap- 
peals. The board of review had reduced a sentence tha t  included 
a bad conduct discharge, partial forfeitures, and  confinement a t  
hard  labor f o r  six months, to  one including confinement for  six 
manthe and partial forfeitures. The Government argued tha t  the  
Court lacked jurisdiction to hear the  care in view of t h e  reduction 
of the  sentence by the hoard of review to  a level which would not 
originally have required the hoard to examine it under Article 66 
of the Code.?gl In response, Judge Ferguson, speaking for  the 
Court, said t h a t  Article 67 of the  Code 222 empowers the  Court to  
gran t  a petition f a r  review f a r  good cause shown in all cases re- 
viewed by a board of review except those referred to the  board 
under Article 69 228 by The Judge Advocate General. A board of re. 
view cannot, in a nvne pro tunc fashion, defeat fur ther  appellate re- 
view by approving a penalty which would have resuired only tha t  
the  record he examined by The Judge Advocate General. In return- 

. USCMA . 321, 2s CMR 931 
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ing this record to the board of review, Judge Ferg.~son stated fur -  
ther that  inasmuch as the board had originally found the evidence 
insufficient to establish the single overt act alleged in a specifica- 
tion of conspiracy, the board of re\-iew could not be permitted to 
substi tute a new overt act to save the affected allegation of con- 
spiracy against the accused. 

The official acts of board of reriew members, like those af ather 
persons engaged in the administration of military justice, may be 
invalidated if it appears an erroneous idea or sentiment influenced 
their official d e c i a i ~ n . ~ ~ ~  But, if a board member ascribes a per- 
sonal and not purely professional interest in an appellate case to 
defense couneel. this alone is not demonatratire of sufficient 
injudiciousness to disqualify the member f rom consideration af 
the appeal an the merits.Z26 

2. Review tn t h e  Court of Mtlilaru Appeals  

In rrz?ted Sta tes  ?:, BV11.'26 the Court was again given oppor- 
tunity to determine the effect af an honorable discharge executed 
during the course of the appellate proceedings. Speaking for a 
unanimaua Cour t .  Judge Fergumn stated that an honorable dis- 
charge executed during the pendency of a case on appeal does not 
abate the proceedings. "Sothing in 

. . . is incanaistent with the earlier 
not deem the present case a propitious occasion for re-examining 
the question. . . . ' ' Z 2 i  Speaking with reference to limitations on  i ts  
own powers, the Court acknowledged that the p o a e r j  sounding in 
the nature of commutation held by the convening authority and 
board of review were denied the Court of 
observed further in Cnited State? v .  C h m t  
had not thought of any wholeaale review of sentences, the Court  
would follow that prerogative it concluded had been vested in the 
Court f rom the inception of the Uniform Code to examine both 
the legality of an accuced's punishment and, as a matter of law 

z2( United States Y Plummer. 7 KSC>lA 630, 23 C I R  54 (1957). 
121 United State. v Erb, 12 USCMIA 524, 31 C M R  110 (1961). 
*2612 USClIA 814. 31 C h l R  100 (1961). 
mi 12 USCS.4 260, 30 CMIR 260 (1961). Here the Court split three ways 

When carsidering the i n m e  and effect a i  an "interrenmp honorable %*para- 
tion." Judge F e r p r o n  uov ld  hare dismisred the charges because of error in 
the recard: Chlef Jrdee Qumr fe:t the proecedmg had been abated. . I  3 
Judge Latimer uould d:%miss !he petition being of the vie- rhat eccuied 
bound bi the mutual aeiecment resulting in the adminirtrstive discharge. 

1 %  12 USCMA at 515, 31 C I R  at 101. 
*%e 13 L'SCMA 231. 32 C Y R  231 (1962). 
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only, its appropriateness. In determining whether in a given ease, 
inappropriateness exists, the  Court in C h r i s t o ~ l i s r  stated tha t  it 
will proceed in a fashion identical to its procedure in determining 
the  sufficiency of the  evidence a8 a mat te r  of law. In concluding 
an this ALUB, Judge Kildag s ta ted :  

R'e hasten TO emphasize that we should not be considered a i  abrogsting 
to ~urselves, under the guise a i  B legal label. the power to determine 
01 PBJJ om fsctvai Q"e3fiona of sentence app'op"8te"elJ. 
We next proceed to determine ahether the act ion of the board af 

review in approving the sentence230 w a s  arbitrary. capr~claus,  or one 
which no ressanable person would have taken. If m y  m a  thereof be 
present, the a c f m  taken b3 the board of review would be inappropriate 
89 B matter of lax., and this C w r t  mag so determine.231 

Finally, in Cnited States  w .  Erposita.282 Judge Kilday, speaking 
for the Court, gave support to  the  "cumulative error" rule and 
reveraed a conviction of wrongful appropriation and orderea the  
charges dismissed because the  record wa9 replete with errors, both 
substantive and procedural, one of which was highly prejudicial 
to the accused. 

VIII. APPESDIX-WORK OF THE COURT 

The statistics in Tables 1 and I1 are the  official statistics com- 
piled by the Clerk's Office, United States Court of Xilitary Ap- 
peals, pursuant to the provisions of Article 6 i ( g ) ,  Uniform Code 
of Military Justice. The StatiStim in Tables I11 through VI inch -  
eive were informally compiled by the  authors and are, thus, 
unofficial. 

Tohlr  I Siatiis o f  Cases Dochstid 

290 The board of review affirmed the lesser included offense of the charge of 
larceny but It found that the sentence adjudged for the larceny to be appra- 
priate I" the circumstances of the case. The Government argued thsr the 
Penalty Imposed B question af fact  and therefore not reviewable by the 
caurt .  

281 13 USCM.4 at 236, 32 CMR st 236. 
* d l  13 USCMA 169, 32 CMR 168 (1962) 
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COMMENTS 

RELIANCE UPON INTERNATIONAL CUSTOM AND GEN. 
ERAL PRISCIPLES IN THE GROWTH OF SPACE LAW.* I t  is  
rather e a ~ y  in the field of epace exploration and related space 
law to siring either to starrr-eyed thinkinp or to debunking 
conscientious efforts to cape with future  problems in space. Some- 
times indeed we became so hard-headed as to be able to see few,  
if any legal problems in space. But practical legal problems will 
arise in and related to space to which n e  lawyers will have to 
devote o u r  patient and intensive attention if the rule of law, on 
which mankind's hopes for  peace and progress largely depend, 
is everywhere to be achieved.' 

We know already the pervasive influence of Space activity upon 
our times. N'e have discerned its impact upon national Security 
and national prestige and upon the economies of the nations 
working in or ambirious to work in space; the effect of acti i i t ies 
in wace upon communications and electronics; upan methods 
and curricula in education; upon learning in the fields of metal- 
Iurpy, medicine, fuela, thermals, solid-state physics, eyroeenics 
and magneto-hydrodynamics. The results are to be found not 
only in new knoivledge but also in new scientific, commercial and 
social vocabularies; novel language forms and usages;  new tech- 
niques for mapginp and weather forecasting; unique domestic, 
corporate and industrial relationshipe ; new systems of global 
communications, and legal arrangements for bringing their  
fruits to  the task of promoting man's progress;  changes in popu- 
lation morementa and urban development; and even new- light 
on religion. 

I t  is significant too that lawyers are meeting concurrently with 
their  scientific and technological colleagues and that the Col- 
loquium on the Law of Outer Space is held in conjunction with 
meetings at which such matters as astrodynamics and celestial 

* Thm article was adapted from a paper delivered at  the XIlIth Intar- 
national Astronautical Conprenr ~n Varna. Bulzana, on Se~fember  25. 1062. 
The opinions and e o n c l u s i o ~ ~  presented herein-are those d f  the author and 
do not neeesianlg represent rhe me-8 of The Judge Advocate General's Sehml 
or any ather governmentdl agency. 

1 President Kennedy at Rice L'murrsity, Houston, Texas, aaid om September 
12. 1962' ". . . [ T l h i  *yes of the world now look Into space-to the moan and 
the planet8 beyond-and we have vowed that we shall not see it governed bg 
B hostile flag af conquest, hut by B banner of freedom and peace." New York 
Times, Sept. 1 3 ,  1862,  p. 16, ed .  6. 
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mechanics, lunar and planetary exploration, bioastronautics and 
communication and space vehicles are treated. 

On September 25. 1961, President Kennedy, speakinn to the  
United Sa t ions  General Assembly, s ta ted :  

W e  must create even 81 we derrroy-creating world.wide law and la*' 
enforremcni BI we m f l a w  w r l d - x i d e  war and weapic 
i s  not i o l e l i  B matter af military or technical prablen 
a problem of polities and people. And, ""le%% man can match his 
strider ~n ueaponry and technology with equal strides ~n social and 
p d i i i ~ a l  development. o u r  great strength.  like that of the d m r a u r .  w11 
become incapable of proper control,  and. hke the dmassur,  vanish from 
the esrfh 9 

But while law>--ers have a role to  play in this, they must not 
become too ambitious or take too much upon themselves. Though 
sometimes, especially in these days of frustration a t  man's 
seeming failure to achieve a peaceful world? lawyers must recall 
tha t  law and lawyers and judges and courts are not the only 
organs functioning to  protect international societal ralues. Just 
as Justice Felix Frankfur te r ,  in his last major opinion reminded 
us t h a t  ". . . there is not under our  Constitution a judicial remedy 
for  every political mischief,"i I t  must be recognized tha t  there 
will alw.ya be lapses or deficiencies in any regime of international 
law designed by men t Q  cope effectively and peacefully with 
political mischief. 

Moreover, eYen u h e n  we find in the American Constitution, 
or the  l a x  made purauant to i t ,  n a r d s  promising aalutians to  
specific problems, we must oftentimes look beyond the  words to  
life and the experience of men and states ta breathe meaning into 
the  legidation or  the  written opinions of our common law 
So too, in the international field, formal written charters, con- 
ventions, treaties, and agreements cannot be relied upon too 

This is especialll- 80 when their words, upon beine trans- 
to the  diverse languages of many nations, embrace can- 

cepts flowing from native experience developed through several 
centuries. and inevitably yield varying interpretations and 
consequences. 

* 45 Dep't of State Bull. 622 11861). 
Q See Ligpmann, The Fncairotzon o i  0 x 7  Trmrs, 108 Cang. Ree. A 89 (dally 

ed. Jan. 11, 1862) 
4 Brker V. Carr 368 S 186, 270 (1962) (dirsentmg opinion) 
5 O n  th i s  nubjeet Justice Frankfurter has written, "The notion that be- 

C R Y P ~  the wards of a sfatwe %re plain, lts meanme 18 al ia plain. 1s merely 
Pernicraua avenlmpllheatlon." United States V. .Monk, 317 U.S. 408, 431 
(1943).  
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Even in these days in which Some mastery in the a r t s  of draf t -  
ing and expression have been achieved, such conventions a re  not 
creations of infallible, unambiguous and perpetual wisdom or 
divine revelations. Appreciating these things, the quest for 
codification of rules and law to be applicable to outer space ac t iv -  
ties should not be too hasty. 

The non-existence of such formal agreements does not mean 
that "there is no body of generally accepted space law" or that,  
in the premises, "the cosmos bears rome reaemblance to a 
jungle."B The fact  is tha t  the imagined vacuum is well filled by 
international experience and custom and by general principles of 
internationally accepted law. There a re  guidelines and limits, 
firmly bawd upon international law. standardizing what  nations 
may and may not do vis-&-vis each other in space. 

I. USAGES AND CONDUCT O F  S A T I O S S  

Historically. the law of nations, which is reparded by states 
as  binding them in their  relations Kith one another in a legally 
ordered society of States,? is to he deduced, first, f rom the general 
principles of r ight and justice or jurisprudence) secondly, f rom 
the customary obaerwnces and conduct of cirilized nations;  and, 
thirdly, f rom the conventional Is.w.$ As Mr. Justice Gray stated in 
Hilton v .  Gugot,B "The most certain gu ide .  . . is a treaty.  . . . But 
when . . , there is  no writ ten law upon the subject, the duty still 
rests U D O ~  the judicial tribunal8 of ascertaining and declaring 
what  the law is. . . . In doing this, the court8 must obtain such 
aid as they can from judicial decisions, f rom the works of jurists 

6 Yew Y a A  Times, Jan. 1, 1961, p.  6-E, e d  2;  id., April 17, 1961, p. 28, 
eol. 2: id.. July 12, 1962, p. 28, cnl. 1. 

7 See Brierls, The Basis oi Obligation in International Lsw and other 
Papera 21 (1968). The prineipial function oi traditional international law m 
the 19th Century WI to define and sanction fundamental individualintie right8 
of sovereign atates ahich were conceived I" polifieal rather than legal terms 
and included the rights of existenee, reli-preservation, equality, eommeicial 
intercourse and goad name and reputation. 1 Oppenheim 259 (8th ed. Lauter- 
paeht, 1956). International law did not. however, treat with nueh matters as 
eeonamie and financis1 miiev. iormr of novernrnenc. diearmament. e~ lon ia l  

3 United STstes V. The La J a n e  Eugenie, 26 Fed. Cas. 832 (No. 16,651) 
(C .CD.  Mans. 18221, The Antelope, 23 U S .  (10 Wheat.) 66 (1825): Hilton 

V. Gugat, 159 U.S. 113, 163.164, 214-215 (1895) The Paquette Habana, 116 
U.S. 671 (1900).  See also Kapian & Kafienbaeh. The Political Foundations 
of International Law 8-9, 17-19, 2 6 2 8  (1961). 

S159 U.S. 113 (1885).  
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and commentators, and from the acts and usages of civilized 
nations."-' 

The usages and conduct of civilized nations operating in outer 
space in the space age must not only he conaidered in the absence 
of writ ten law and treaties but also before the possible contents 
of writ ten l a w  and treaties can be known. 

Lawyers know, as Justice Holmes taught us, that  the "life of 
the law has not been logic; i t  has been experience." reflecting 
"the felt necessities of the time. the prevalent moral and political 
theories. intuitions of public policy. avowed or unconscious."" To 
paraphrase.  l a w  includin8 international l a w  embodies the story 
of mankind's deielapment through many centuries and cannot be 
treated BE if it contained only the axioms and corollaries of a 
book of mathematics "In order to know a h a t  i t  is, w e  must k n o x  
\,-hat It has been. and a h a t  I t  tends to heeome We must alternately 
coniult hii tory and existing theories of leeislation. But the most 
difficult laber will he t o  understand the combination of the tu'o 
into new products a t  every stage. The substance of the law at 
any given time pretty nearly corresponds. 30 far as I t  goes, with 
what  Is then understood to be convenient: but its fo rm and ma- 
chinery, and the degree to which lt is able to work out desired 
results, depend very much upon its  

Order does in fact  exist in the international political system. 
Authoritatiw rules of substance and proces? are available. They 
are the offspring of the genuine interests a i  all nations in pro- 
moting their  own seli  deiense and endurance, "the first necessity 
of the State,"l3 and in restraining certain conduct on the pa r t  of 
other states. which threaten their  survival, growth, greatness 
and dignity Nations are, in con8eguence, not free to disregard 
international prescriptions. Every state is in a measure de- 
pendent upon preseriing, not only the general structure of inter-  

10 Id at 163 Mr. Justice Gray pvmmarized the matter I" The Papuatte 
H v b a n a  in the follawirr wards: '. . . \There there 1% no treaty, and no con- 
trolling exeeutlve or legislafne act or judicial  decmon .  remit m u ~ f  be had 
to the customs and usages of c i w l i i e d  natmns. and, as evrdenee of there, t o  
the words of  wrist8 and cammenfaia~s uho bs w s r s  of lahar, research and 
experience have made themselver peeulisrly well  acqvainted iwth the subjects 
of  whxh they treat Such works are resorted ta . . . not far t he  ~peeu lanonr  
Df their sutharr cancermne uhat the lax, aught to be. but fo r  trustworthy 
evidence of  r h a t  the law really is.'' 176 U S .  677,  700 (19001 

11 Holmes. The Common Lau 1-2 (1881) .  
12 l b i d  Fenwiek'a characterization of  internatma1 law as "moitgaged 

to Its paat" epitomizes the matter. Fenwrck, International Law 3 (3d ed. 
1943). 

18 Maine. Popular Government 6 1  (1886). 

170 A 0 0  BOdtB 



RELIPIXCE UPON CL‘STOM IN SPACE LAW 

national law, but also the validity of just  principles in inter-  
national law, such 8s those concerned with sovereignty, aeif 
defense, and the binding effect of formal treaties and conven- 
tions. Even in the absence of such formal agreements, the con- 
duet of states, customary and usual in matters international, a re  
impresaive models and norms for  other nations seeking to avoid 
war and chaos. 

11. DEVELOPXENTS TO DATE 

Such general structure of international legal arrangements and 
conduct has already established principles and rules for  orderly 
activity in space by member states of international society. 

Some years ago many laager-scholars believed there was an 
urgent requirement far a definition of outer space. The splendid 
work of 3lessrs. Cooper,’* Haley,lj Jenks,16 Hagan,L’ and HOW 
ford,la among others, is well known. I t  7s unnecersary to review 
here the l i terature and positions definers and held from time to 
time on this subject.’O However, no agreement or formal delimita- 
tions of space boundaries resulted. The boundary question was 
found to be practicably and intellectually insoluble.go S o  con- 

‘ 8  and Satrll,tis T h e  La i i  and O w  bo- 

finr Defined, 23 J. .4ir L .  & Cam. 296 119El). 
16 E g., Jenka, Intrrnntronal Law and Aifivztiea tn Space, Bi.mposium, m p r a  

note 14,  at 33 11956) 
Li Hagan. L ~ g a l  Teiminology / o r  the Cpper Regions of the Atmosphere and 

/or Lkr Space Bcyond the Atmosphere, Symposium, mpra note 14, s t  129 
(19;:). 

LE Hornford, P d m i p l e 8  of Internotima1 Law in Space F l i g h t .  6 St. Laws 
C L I 70 i 1 9 5 3 ) ,  id.. The Law a /  Spmec, S y m p o ~ ~ u m .  6 ~ p r a  note 14, at 20 
( 1 9 5 5 ) .  

18 See Katzenbach & Lipsan, American Bar Foundation Report t o  the Xa. 
t i m a 1  Aeronautics and Space Administration on the Law ai O u t e r  Space 
11-13 (1960).  repirmred in Sxmpadum. 8upro note 14. at 779. Mr. Hsley 
apparently continues to espouse the Von Karman iuriadierional line, Letter. 
New York Times. Feb 18, 1961, p. 18, mi. 7-8, though Professor Cooper has 
retreated somewhat f rom his earlier postulatians. S e e ,  e .# . ,  Cooper, Piindo-  
m m f d  Quist ions of Outer Space Lou, Symporium, ~ u p r o  note 14, at 764 
11960) 

10 Ksplsn k Katrenbach, op. cif supm note 8, st 156-157 11961) i Katzen- 
bneh & Lipron, op, et. B I I P ~ ~  note 19. 
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vention definer space or  space boundaries. but who would question 
tha t  Gagarin, Titav. Shepherd, Griasom, Glenn Carpenter, Schirra. 
Nikolayei and Popovich operated in space, while high powered 
and high Ryinp jets. even at over 1 3  miles altitude. are within 
airspace sublect to sOrerelgntf2?l Who does not recognize and 
t rea t  the 1969 Soviet landing on the moon or the 1962 American 
Mariner flieht to Venus az. spatial or celestial bod'- efforts ra ther  
than per ta in ins  to aeronautics and airspace? The absence of 
international agreement? as to  what nation? mean by space and 
their work therein has not adrerrely affected these effort3.29 

In like manner, rhoie nations operating in space. during the  
fire rears of the  space age, have established tha t  space is open 
to all nations posseisinp the ambition and resources-human and 
material-to enter and operate in it for  peaceful p u r p o a e ~ ~ '  
Neither the Soriet Union nor the United States at any time re- 
quested p e r m i ~ m n  from any other nation to  launch and orbit 
spacecraft or presumed to obiect to  the satellite or manned fliRhts 
in space ~ p o n - o r e d  by the  other S o r  has any other nation. over 
whose lanai :hese \ehielea and persons have time and asam tray- 
eraeil. objected. The custom of nations has declared outer apace 
and celestial bodies to be free for the use of all state- 

Similarly. the circumstances and events attending the Soviet 
Union's landing "pennants with the  Arms of the Soviet Union 
and an inscription 'the Union of the Sone t  Socialist Republic.' I '  

an  the moon on September 13. 1959, support the accepted prac- 
tice and princinle tha t  no claims to excIus~ve occupation or appro- 
~~ 

"Today rhere 18 7.0 doubt tha t  either the United States or the S o n e t  Enion 
m i l d  place rhermorucleai weaporr in orbit, but  such mn a m o n  13 lust not a 
rational mi!itnr) srrnfegy iar either side f o r  the iaieieeable iurure 
"We have no p ~ o g r ~ m  t o  place any xeapons af mash d e r f r u c i m n  i r to  orbit. 
An arms race hn space uill not con:ribute t o  OLI iecl;i ify.  I can think o i  no 
grearer ~f .muIus  fo r  a S a i m  thermonuclear arms effort  ~n space riian a 
United States eommltmenr t o  rueh B program. This %,e wll n o t  do?  New 
York Timer, Sept.  12, 1862, p. 13,  ~ o l .  1. 

1 'Bxt  aee  Jeniup & Taubenfeld, Controls far Outer Space 257-266 (1555). 
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priation of celestial bodies are to be made or, if made, will be 
recomizable.zj 

The resolution of the  United Nations General Assembly, 
adapted an December 20, 1961, simply restated what  experience 
and practice taught when i t  declared: 

The General Assembly . . Commends t o  States fo r  their guidance in 
the explorstion and use a i  mt'r 3ns.e t b e  i i . l lo i rmg p~ine lp l?~ '  

(a )  Iniernatmnal Lax?, including the Charter a i  the United Nations. 
applie~ t o  outer space and celestial bcdies:  

(b l  Outer space and  eelr~tial bodies are f r e e  for  exploration and use 
by all States in conformity with internations1 Isw and  are not subject 
to "atland apprapnstm . . 2 8  

111. FUTURE DEVELOP>IEST 

Xo one will serioudy question the progress which has been 
made in space law natwlrhqtandmg the cautious and  wary ap- 
proach of states to en ter  into written agreements on the subject. 
There is no anarchy, uhe ther  viewed aa an absence of la\<- or as 
a disorderly condition of affairs, in space. Custom and practice, 
as well as the generally accepted principles of right and justice, 
hare ,  to  date, been adequate to satisfy the legal need8 of thaw 
operating there. These sources, moreover. have supplied valuable 
flexibility which will continue to be requisite to fur ther  advancer 
in this unconventional environment. 

International lawyers of the fu ture  also will, no doubt, find 
it desirable from time to time to modify and adapt recognized 
formulae, custom and practice. whether or not contained in treat- 
ies, to  accommodate and facilitate the  growth and progress of 
nations and mankind in outer apace. I t  bears reiteration tha t ,  
nh i le  lawyers hare an interest in excluding obstructions or bar- 
rim8 which mivht hinder scientific progrestl and activity in space, 
reliance upon definitive agreements on principles 1s not the  only 
~~ 

95 For a fuller discussion of this matter, see Jaffe, Inlomationol Laic mnd 
spocr  ~ r p i a r a t . o n .  F st. L O U I S  U.L J. 68 (1960).  CUI 8 e e  ~ l o i e ,  x a t m d  
Sar.crirgntrd a /  O s f e 7  Spote, 74 Harv. L Rev. 1154, llG8 11861) The argu- 
ment tha t  practice or usage npem into custom only when repeated or con. 
tmued, Kelsen. P n n c i p l e i  of International L a r  307 119523, ihould n o t  be 
~ f m f l y  construed with reipeer to space activity, where some ~eeurrenees,  such 
ar unmanned o r  manned orbita,  are repeated while some, such as the moan. 
shot are unrepetitne. The character af the effort and ~ t s  dirtmetire Incldenrr, 
when analyzed. support the rule in the absence of repetition or continuation. 
See Wesflake, International Law 16 (1804). "[ I l t  IS enough to ahau that t h e  
general e o n ~ e n s ~ ~  of opinion . . . is in favor af the ru le"  

28 U N. Gen. .%a. OR. Ree. 16th Sen3 , Supp No 17 (AI5100 ,  PI. 6-71 
( R e i .  Na 1721) (1861).  46 Dep't of Stars Bull 186-186 (10621; 1 G  Am. J. 
Int'l L. 846-947 (1062). 
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method to accomplish this. Accordingly, hasty attempts ta incor- 
porate and integrate ideas and aspirations in canventions should 
be avoided. Rather.  lawyer3 should wait fa r  the acientists and 
technicians t o  point up the n e c e s s i t o u s  situation or to call upon 
them ad t h e  need exists. 

It does not seem likely that if. in September 1967, the inter- 
nationill laayers had sat  dawn to w l t e  a comprehensive eode of 
Space law they vould have promoted a i  effectively the efficient 
ProFreSs of the techniclam and a?tronauts which has been 
achieved in the nbqenre of  w c h  code treatv or restatement of 
international law ir. s p x e  or the celestial bodies. 

We shall be working and, p r  
space tor a Ioni. time :o come. If 

e t h o w h  that there will be n e w  even 
problems and emphases of concern 

bly be predicted or defined K e  must 
el ie img that  ioliitmns for 811 prob- 

lems have been r e a c h e d .  Erpecially in the endearars of nation8 
in ?pace, where even the fact* of our  problems are in the un- 
plumbed future. caution should be exercised in seekinr to state 
definni\e rule? in plenary conventions I t  should also be appre- 
c i a t e d  that  merely sett iny them np in conventions or ~nternational 
agreements does not promote their  xuorkabiliti; and adaptability 
and proprev  in ;pace.?- Indeed adverse coniequences may accrue 
thereform In the meantime, w e  hare  much ~n accepted interna- 
tional law to guide us j S  

IT'. GUIDES FOR DEVELOPMEST 

This is not to say that  811 of the existing bodies of law should 
be applied automatically and oithout modification wherever POB- 
sible The law of the open seas or  the law of claims to newly 

a l x  should give Y I  pause. From 1919 t o  the preaenc time, 
5,000 m"111- and bl-parflfe internatlanal l n l t rumenfs  *.ere 

. .  . .  
rveh arreementr. 

? ' S e e  Robfaiemmt. Formgin Rds t ion r  Lan of the United Stater. approved 
M a g  18b2. The Restatement includes the eeneral rule3 af international law 
applicable co the V n m d  Stater I" 11s international commerce u l t h  ocher 
afafes. The rules are rfafed not only from the official view of the Unired 
States but also as prediction of s h a f  an inrernatmral court w u l d  hold I" 
relevant mtoatmne The  Restatement, accordingly, reflects the consensus of 
the in t s insr i~na l  community. Restatement, Foreign Relahons Law of the 
United State8 (Tent.  D r a f t ) ,  in 56 Am. J. Int'l L. 428 (1861).  
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discovered lands or Antarctica are not ipso i a r e  to be applied or 
followed in matters of space. Some of the rules applicable on 
ear th  may not be applicable to space and even the principles appli- 
cable on ear th  are not the  Inst and best productr.zB The demise of 
the  ''uque ad coelum" formula and the efforts to revi8e and 
codify the  Ian of the sea are in point. The "usque ad coelum" v i e w  
did not survive serious thought following the launchings by the 
Soviet Umon and the United States of the first artificial aatel- 
lites.30 And the law of the sea, which was not much affected by 
conventions, treaties, and a ther  farmalizatians of international 
law,3' has, notwithstanding extensive study, debate, drafting and 
entry into formal agreements of late. not yielded fruitful and 
significant advances.32 

Professor S. V .  Molodtsav of the  USSR also has alerted lawyers 
on this score. "The mechanical tranafer of the  regime of the  open 
seas to outer apace," he wrote, "is incorrect. I t  is possible to  bor- 
row some principles, some individual rules of sea law f a r  exam- 
ple. the rule about the  exclusive jurisdiction of the  flap state over 
its ships. . . , But an the  whale. the regime of the open seas must 
not be carried over to outer space, becauae in the  open seas there 
exists the practice of using the  space of the open seas f a r  military 
purposes." a3 

A. GOALS OF SPACE EXPLORATIUY 
Rather, consideration should be given to what mankind and  

nations a re  seeking in space. I t  is assuredly not disputation or 
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war. or even the estabiiqhment of a lefial regime. It is the  increase 

state? operating in space The I me should. so f a r  as 
po-ible. be r e s p o n ~ i i e  to the n e e 3  hose states in  promat- 

legitimate peaceful g o d 3  (4 

S o  formal declaration of this desire. such as the General AP- 
sembly's Resolution of December 1961, 1s needed to proclaim "the 
common interest of mankind in furthering the peaceful use? of 
Outer space and the urgent need to strengthen m t e r n a t m i i l  coop- 
eration in this important field" or  that "the exploration and U E ~  

of Omer space should be only for  the betterment of mankind and 
for  the benefit of states irrespectiie of the stage of their economic 
or scientific development." Experience has made theae p r i m -  
pled plain. notwithstanding isolated expressions of inconastent  
Y1.IVS.35 

Giren these goals. formally or informally expressed, interna- 
tional l aa  and practice do iurnish aids to their achievement J u s t  
8 %  the basi- io r  freedom of space was found in the unprotected 
passage of the Soi-iet Tnion's and the United States' artificial and 
manned spacecraft over the territories a i  all nations of the 
world.'' the rule, establiahed by experience, tha t  no nation pre- 
sumes to  assert the right to shoot dawn foreign a i rc raf t  over the  
hiph s e a ~ , ~ 8  except ~n the legitimate exercise of the right of self 
defense, may be said to hare  yielded a comparable rule in the  

[Slpace ~8.n he explored ard mastered without feeding the tires of 
%ai,  witha,>f  repeating the mistake3 that man has made m exfending hir w i t  
around fhia globe oi ours There IS no atrife, no prejudice, no national eon-  
Ricf ~n o u t e r  apace. Its hazards are  host i le t o  uz all I t a  conquest  deleme% 
the best  of 811 mankind and I ~ S  opportunity f a r  peaceful cooperation may 
never corns again." President Kennedy, m t p m  note 1, p 16, ~ 0 1 .  6 .  See note  23 

3 4 " .  . 

38 The force of rueh'decl.&stianr, a8 in the insrsnce of the unprotested 
arbitr which are regarded as entabliahing freedom for  all nations ~n ?pace. B T ~  
hraughr info question romeiha t  by m a m u s t i o n s  of ineonairrent P O I I C I ~ P .  See 
Crane. S o b  e t  Aitiiudo T o x o r d  Infrrnationol S p a e r  La- ,  66 Am. J. Ini'l L. 
685.  686, 690-691, i10-723 ( 1 9 6 2 ) .  

S~ Liinitzvn. Some L r i a l  lmul~cetzons of the L'-E and RB A 1  Incidmis, 46 
Am J. Inf ' l  L. 135 ( 1 9 6 2 ) .  

9 1  I d .  BY 140, 



RELIAYCE UPOS CUSTOM 11\1 SPACE LAW 

field of outer space and s p a c e ~ r a f t . ~ ~  The draf t inp  and adoption 
of a comprehensive code of space l a w  would not seem to  he re- 
quired to  secure these rules 

These basic principles of international l a w  the  openness of  
space to all. the right to conduct peaceful fllphts and exploration 
in outer apace, and the disclaimer of basis for claims to lunar OT 
celestial surfaces. are, in my view. sufficient for the time being 
to  permit maximum exploitation of space for peaceful p~rposes.40 

B. .IlACHI.YERY OF T H E  C X I T E D  S A T I O S S  

Nor should w e  overlook the extant principles and machinery, 
set up in the United Nations Charter, which can he employed in 
appropriate cases for  resolution of disputed mat te rs  arising in 
space." Examples are parapraphs 3 and 4 of Article 2 of the 
Charter which require all members to settle t h e u  disputes by 
P-acefuI mean- t o  act in such manner tha t  international peace, 
security, and justice are not jeopardized. and to  refrain f rom the 
threa t  or use of force against other states, exceot. pursuant to  
the r i p h t j  of self defense set for th  in .4rticle 61. I t  should be 
recoKnlzed tha t  there is aereement on broad principles and to  
stand aside to  al low the details and particular applications ta be 
worked out on opportune occacion~ when additional relevant 
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or diranreement on the detailed application of the principles 

At  the Same time unreawnable demand? on international law 
e.  International l a x  cannot be expected to  re- 
e> a n  ear th  that  h a \ e  the potential to produce 
o d d  not be disparaged because of I t ?  limited 
lity to resolre such overwhelming ~ J S U ~ C . ~ ~  Sa 

too in space activity w e  should not seek comprehensive and deci- 
sive roxerace of all situations and problems 

Thi? poqition i s .  of course. opposed by ~ o m e  who have faithfully 
studied the subject. I t  15 characterized as "tern- 
L? respectable authorities who. far example, go 

r w e  tha t  this approach L J  "potentially the direct 
no of a space free-for-all , , , (meaning)  a BULITIII- 

der on  . . . peace in space ( a n d )  t h a t  space use will be a new cause 
as wel l  as a new avenue of war." I n  However, as-uming tha t  the  
space powers desire to seek progress with order and peace in space. 
it 1s submitted tha t  Ii is not ineritable rhar space activit>-. in the  
absence of negotiated formal agreements, wil l  result in conflict. 
Without such desire. or even in the face of it ,  the  attempt i o  solve 
hgpothetical legal problems in space before they arise, relying 

appears 4 2  
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on incomplete and inadequate knowledge, can only tend to pro- 
mote confusion and c o n f i i ~ t . ~ ~  

I t  also has to be recognized that even successful efforts resulting 
in integrated international agreements covering righta. duties, 
liabilities. and immunities of nations in space, no matter how 
defiinitire, cannot fo r  long stand alone. Reference should be 
made to the recent Advisory Opinion of the international Court 
of Justice, on the obligations of members of the United Nations 
to pay expenses of its peace-keeping farces. In tha t  case the 
question submitted for the reriew and the opinion of the Court 
was merely the identification of "the expenses of the organiza- 
tion."'@ In resolving what  a t  first blush seems B simple issue 
involving interpretation of some 69 words, the Court required 
some 10,000 words for the controlling opinion and the separate 
concurring and dissenting opinions." The point is that  even a 
formal comprehensive agreement i s  no panacea and cannot, 
standing alone, be relied upon to cope with dynamic r e a l i t i e ~ . ' ~  
Sor is the integrated agreement a substitute fa r  customary rele- 
vant practice on general principles, such as, for example, those 
treating with the privilege of self-defense. Such principles a re  
available for application, when relevant, to situations arising 
even in outer space. 

In view of these considerations, it is submitted that,  in the 
matter of the international law of  pace, w e  cannot realistically, 

46 Praiessar Taubenfeld eaneedei: "It is true that many of the legal prob. 
l e m ~  a i  %pace should be Salved 88 they sriie,  for we lack much necessary 
knawledge about the ?pace enwronment, but this can surely be accomplished 
most effectively uirhm an inte!l~~ientl i oreamned c a a ~ e i a i ~ v e  w a e e  regime. 
Indeed. it 16 B hand>- rule i o r  p r l i ~ e a l  affairs that techmeal problems &h as 
the develapnient of the ruler a i  the road. should be allowed t o  ripen (though 
probably not untd siter the first e o l l m o n  ha3 occurredl. but that rhe m11t1csI 

budgetary 8mangemenw a l t h  speemlmed agenew referred to in Arriele 67 
and shall examine ihe adminisfratire budgeti of such specialized agenem 
Ki th B vie!? t o  makmi. recommendations t o  che s ~ e n e i e s  concerned" (emDhasv 
supplied). 

4- Ser Yark Times, July 21, 1962, p. 2, C Y I .  1. 
4c hlr Harold Nicholaan, a veteran member of Parliament and the British 

Diglomooy Then and Now,  40 Foreign ARsirs 39, 48 (IS611 
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and therefore should not, look for insurance policies covering 
future conduct of nation8 in outer space We should rather be 
conscious of inherent limitations upon the usefulness of such 
definitive contracts respecting outer space,49 and realize that the 
absence of such apreementa may Indeed. a t  least fo r  the time 
being. constitute the healthier situation.i0 After all, it is societ!-'s 
advancement which w e  seek to facilitate and promote and not 
governments' needs. The distinction is an important one. Thomas 
Paine, the prear American revolutionary, first pointed i t  up when 
he wrote in his immortal Coiiiinoii Sense 

Same *riteis have E O  ccnfcunded i a c ~ e t s  ul th  eavernment. as co l e m e  
little or "0 d:srmcr;an herveen them:  u b i r e a s  they are not 0-ly 

ns Society is  pradcied by OUT wants 
I .  the former prommotes o r r  h a p m n r i i  
3, the latter n'paii ely b i  ~ m t n  P I ~ B  

ercouree,  the ocher creates d:itmctlani. 

mnp. hut government, even in its be i t  
[\?']ere t h e  impulees of canacience elear, 

e3ed.  man would reed no other law-giver: 
but t i a t  not be.ng t i e  ease, he finds IL necessary to surrender up B part 
of  his propert) t o  furrish means for t k  protection of rhe rert.51 

MORTOS 9. JAFTE' 

The rst is a parrrn. t i e  last  B punisher. 

40 The problem of disputes, litigation and iurmdiefion of the International 
C o u r t  of J u t m e ,  and enforcement of its decrees should he nared The reieria- 
tion af iurmdic:ior of domeskc matters hv certain states.  tarether irith IIQ 

interested ~n the adi,anc 

far "there can he no true rule of law in in te rna tma1 ar an1 other m i e t i  
u n l e s  it IS poajible fo r  B party t o  a diapi.te to get a c o u r t  t o  find uhat the 
lax IS m relatlar to that dnpute." Jenmngs, YP L i t  m p m  n o t e  7 ,  st I :  It  
map he ohserwd futher I" fhic conneclmn. that the teaehinr of hislory I S  
that uhen adjudications have been forthcamire. their e k e c ~ t i a n  has almosr 
mranahli f a l l o u e d  ". . [ O l f  the several hundreds of Ar\ards or Jndemertr 
made ~n the lasf century OT so, the ore l  I" which e x e e u r i o ~  has been reiirted 
can he numbered on the fineerr of one hand" l a  at 2 3  

60 Katienbaih & Lipson. op c1' mprv note 19 at 14, 83 
61 1 Complete Writings of Thomas Paine 4-5 (Foner ed. 19161. 
* J I G C .  U S .  Army:  Staff Judge Advocate, White Sands biina~le Range, 

Kea Mexico: LL B., 1912, Temple University; hiemher of the Penni>luanin 
Bar. 
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TRAVEL ORDERS:  A MOVE TOO SOON CAN BE COSTLY.* 
An Air  Force doctor and an Army lieutenant colonel recently and 
ra ther  dramatically learned the importance of properly ascertain- 
ing  the  rules governing the payment of travel allowances. The 
fact8 involved are  stated in the  following accounts from the Army 
Tines :  

ASK PAYMENT. GETS BILL FOR $163 
A former Air Force doctor asked the Comptroller General ta authariae 

a refund for  shipment of hi? household paads from Alaska to Callfarma 
and wound UP in debt to the tune of  E163. 

The officer WBI dated t o  l e a w  Alaska ~n December 1966 far McChord 
[Air Farce Bass in '#ash>n~ton] , . . ta be procerred far separation. 

. and household goads left in Augur  He was paid for ?h ip  
B goods onlv to MnChnrd and not to his home in Balduin Park, 
. The Camptroller [General] said reeulatml  allow paymen( 

only t o  B par t  af debarkation when dependents leave an overseas area 
before then eponsars receive their own trawl ardpra. 

''Since your dependents did not travel and y0.m household effects 
were not shipped from the port  af debarkation to your home incident 
to the orders dlrectmp your re turn  to the L-nited States . . . but were 
already at your heme. having arrwed there p n o i  to any orders 
authonzins aueh transportation. there IS no l e d  basis for the pay- 
ment of your claim," the Comptroller said 
Almost as an afterthought. the Comptroller said that records %hawed 

that the officer received $163.68 ~n m l l ~ a g e  for hln dependents' travel 
from MeChord to Baldwm Park. Ra such payment was authorized 
became I t  took place beyond the port of debarkation. The Comptroller 
[General] told the man to expect B Prstement of Indebtedness to Uncle 
Sam totaling $163.68. 

A 4IOX'E "TOO SOOR" IS COSTLY 
The Comptroller General has turned down a bld by an Army man for 

refund of dependent travel expenses and didoeation sllowance because 
his family moved too man 

Lieutenant Colonel Joseph F. Sehultc's orders called for  a mdau  delay 
enroute before he headed to V ~ e l n a m  far an unaccompanied tour.  He  
and his family left Fort Euitli, Vlrgmia, fo r  Pltfshureh, Penn~ylvanla. 
During the leave Sehvltz was harpitallzed, hin orders were cancelled, 
and he was reasaimed to Euntn 

Schvltz elsimed the Army owed h m  far (1) hla dependents' travsl 
e x p e n s ~ s  from Eustx t o  Plttibureh and back t o  Eustm (21 hln travel 
to Pittsburch and return. and (31 B dlslacatlan sllowan~e. 

Comgtraller Jaaeph Campbell held that leaves aze far the convemence 
of members but that departure f rom a duty statlo" IS nor required vntd 

* The opinion8 and eanelulians preaented hereln are those of the author 
and da n o t  nece3sanly represent the VIIW of The Judge Advocate General's 
School or m y  other governmental agency. 
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MILITARY LAW REVIEW 

the minimum time It taker ta pet to B new s t a t i m  Had Schulti and his 
famill- not moved until  later, Campbell said the orders would have bean 
cancelled officially beiore m y  move _as made. 

According t o  iegulatmna. S c h u l t z ' ~  travel X B J  considered unnecessary. 
Campbell indicated 1 

Although the rules applied by the  Comptroller General in decid- 
ing  the tmo casea reported by the  Army Times are  not new, the  
publicity given these and similar ease8 indicates tha t  these rules 
are not well-known. As what happened to the two individuals in- 
volved in these cases could happen to  any member of the uniformed 
S ~ ~ V L C ~ L ,  an examination of these preplexing problems seems 
warranted. 

Experience indicates tha t  where the "rules of the  game" a r e  
known, losses euetained ae a result of risks knowingly undertaken 
are u ~ u a l l y  accepted with the  stoicism of a professional gambler. 
On the other hand. the  mental anguish and feeling of frustration 
frequently experienced as the result of the application of complex 
and detailed rules of Government administratian-which rules are  
often either not known to the  ''victim" or are misinterpreted by 
him-is saddening to behold. I t  ahould be noted, however, tha t  
the  material loss will be the same in both cases. 

I. TRAVEL A N D  TRANSPORTATIOS ALLOW.4NCES 
I N  G E S E R A L  

Under regulations prescribed by the Secretaries concerned, a 
member af a uniformed service? is entitled ta travel and t rans-  
portation alloivances far travel performed or t o  be performed 
under m d u -  

(1) upon a permanent change of station; 
(2 )  on temporary duty away from his permanent station: 
( 3 )  from home to his first duty station; and 
( 4 )  from his last duty station t o  his home.' 

While travel and transportation allowances may be paid in ad- 

1 Army Times. Nav. 10.  1962, p 42. 
1 The term "uniformed i e i v ~ c e ' '  means m e  of the fal loirmg: Army. Navy. 

Air Force, Marine Carps, Coast Guard. Coast and Geodetic Survey, Pubile 
Health Service. Accordin& the ''Secretaries concerned" are the Secretaries 
of the Army. the N a w  the  AI^ Farce, the Treasury, Commerce. and Health, 
Education. and Wdiare The Secretaries concerned have collaborated ~n pub- 
llshmg the Joint Travel Rerularioni (hereafter reierred t o  and cited as JTRI,  
a h w h  govern in great detail. entitlement t o  tra\el and transportatlan a l l o ~ -  
*"?e9 

8 3 7  U . S C .  5 404fa )  ( S u m  IV, 1962)  femphaaia iuppliedl.  Unlers other- 
w ~ i e  Indicated, references t o  Title 37,  United States Code, a l e  to that tltle as 
codified by the Act of September 7, 1962, 76 Stat 451. 
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vanee, if the contemplated travel is not performed they must be 
refunded to the  Government. The einple exception to this rule i s  
tha t  "the travel and transportation allowances authorized , , . may 
be paid an the member's separation from the service or release 
from active duty, whether or not he performs the travel involved."' 

Although many varied and complex problems are encountered 
daily in the administration of l a w  and regulations pertaininp to  
travel and transportation allowances, thia dircussion will be limited 
to a consideration of two situations which often result in severe 
personal hardship to seemingly blameleas individuals. namely (1) 
where t r a w l  is performed p n o r  to the  issuance af orders, and (2) 
s h e r e  orders are revoked or amended af te r  some or all of the  
travel has been performed. The travel and transportation allow- 
a n c e ~  u s ~ a l l y  invalved are: (1) monetary allowance for B mem- 
ber's travel, ( 2 )  monetary alloivance for  travel of a member's 
dependents, ( 3 )  Ehipment of household goads a t  Government ex- 
pense, and (4)  dislocation allowance. 

11. TRAVEL PERFORMED PRIOR 
ISSUANCE O F  ORDERS 

TO 

With certain exceptions to  be discussed later, reimbursement fo r  
travel i s  not authorized when travel is performed in anticipation 
of or prior to  receipt of This rule can be easily illustrated 
by a few hypothetical cases. 

C u e  1. Captain A, a member of the  Judge Advocate General's 
Carps, was stationed a t  P a r t  Sam Houston, Texas. He and his wife 
resided a t  San Antonio, Texas. In June  1961, Captain A's wife 
traveled from Sa" Antonio to  visit her  parents a t  Charlottesville, 
Virginia. In J u l y  1961 orders were issued t ransfer r ing  Captain A 
to  Charlottesville, Virginia, f a r  duty with the staff and faculty 
of The Judge Advocate General's School. Captain A'8 wife did not 
return to San Antonio, but remained in Charlottesville. 

In this case Captain A would not be entitled to  a travel allow- 
ance for his wife's travel from San Antunio t o  Charlottesville, as 
she performed this travel prior to  the issuance of the  orders effect- 
m e  her husband's t ransfer .  Had Cantain A's wife returned to San 
Antonio the allowance would have been payable fur  her  fur ther  
travel back to Char l~ t tesv i l le .~  

'37 U.S.C. 5 404(f) (Supp. IV, 1 9 6 2 ) .  
I Joint Travel Regs. far the Uniformed Services. Change NO. 106, para. 

I J T R ,  Change No. 108, para. 7056 (Oet. 1, 1961). 
a000-2 (July 1, 1961) (hereinafter cited 81 JTR,  para. -). 
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2. Assume the  facts of Case 1 except tha t  Captain A's wife 
ting her parents a t  Vaahington, D.C., ra ther  than at 

Captain A i r o u l d  be entitled to an sl loivan~e for  his wife's travel 
f rom Xashington to Charlortesville. as only tha t  portion of the 
travel was performed af te r  the issuance of orders.' 

Case 3 .  Captain B wad stationed at  Washington, D.C. \Vhen he  
received orders to Charlottesville. Virginia, his wife was visiting 
her parent- at  San Antonio, Texas. 

Captain B i s  entitled to trayel allowance for  his wife for the 
distance from Yaahington, D.C., to Charlatteaville, Virginia. only 8 

The aboie cases illustrate the general rule that travel  allowance^ 
are not authorized where the travel i s  performed prior to the  isau- 
ance of travel orders. To this rule there are exceptions. 

A member mny be r e d o u r r e d  for t r a w l  of his dependents per- 
formed prior t o  the i s~uance  of travel orders if the  voucher i s  
supported by a certificate of the commanding officer, or  his desig- 
nated representative, of the headquarters issuing the  orders t h a t  
the member ivas advised prior to the i s ~ u a n c e  of change-of-station 
orders tha t  such orders would be issued.P 

As a second exception to the general rule, i t  is provided in Title 
1 0 6 ( e )  that- 

U h e n  order? dree tmg B c'anic af permanent ntation far the member 
concerned hare not o e e i  msued. r i  when they have been Issled o u t  
eanno: be us-d as allhar.fg far  the n a n s p o r t a ~ o n  of his dependelm 
bagF8ge. sqd hoose"l1d effecta. the Secrerarrri concerned may authonze 
the mriverrerr of  the dependen:?. bareape. and household effects a.rd 
p r e ~ e r i b e  tiaPsporratior. ~n kind.  reimbursement therefor. or a monetary 
siloKance in place thereof . . . . This iubseetian may be used only under 
unumni or emergency cmumitanrei.  ineluding those I" which- 

11) the member IP performing duty at a. piace deslenated by the 
Seeretsv  cancerred BJ being wlthm 8 zone from rhieh dependente 
rhould be eiacuated, 

( 2 )  orders a h x h  direct rhe member's trasel ~n connection uilh 
tempornr). duty do not provide fa r  return t o  the permanent station or 
do not JPeclfg o r  Impis any limit t o  the permd of absence from hm 
mrmanent statla" OT 

Charlotteaville. 

37, United States Code, 

1 J T R .  Change No 108. DBIa. 7058 1Oct 1. 19611 
l b i d  Although the trakl  from Sa" Antanlo t o  Charlotterville w m  per- 

formed after orders were Issued, m no event may t h e  entitlement exceed the 
distance from the aid rermanent ststlon t o  the new oermansnt sfatlan 
QJTR, Change No. 108. para. 7000-9 (Oet .1. 1061j 
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I t  was pursuant to  this Statutory exception tha t  the Air Force 
doctor referred to  in the Army Times' story claimed reimburse- 
ment 

An examination of the  decision of the  Comptroller General in 
the case reported reveals the facts set forth belo\v.lo 

The claimant was an Air  Force officer stationed in Alaska. By 
~pecial  orders issued June  6. 1956. bv the claimant's parent unit, 
advance re turn  of the claimant's dependents from Alaska wvas au- 
thorized, as was shipment of his houcehold good?. The orders 
specifically provided. howewr .  t h a t  t rampor ta t ion  beyond RIcChord 
Air Force Base, S ta te  of \Tashington. [place of entrv] was not 
authorized nrior t o  return of the claimant to the United States 
under  permanent change of atation orders. Pursuant  to those 
orders, the  claimant's dependents departed Alaska on August 1, 
1956, arrived a t  McChord Air Force Base on August 2, 1966, and 
then proceeded ta Baldwin Park, California, arriving there on 
August 6, 1956. Hi3 household goods were transported from 
Anchoram, Alaska, to Baldwin Park ,  California, during Septem- 
ber 1956, by commercial carrier. 

By special orders iasued December 10, 1956, the  claimant was 
transferred to Norton Air Force Base, California, f a r  proceasing 
and release from the service. Thereafter the claimant requePted 
reimburaement for transportation of his household Foods from 
Seattle, \TVsshington, (port of debarkation) to his home in Baldiqi-in 
Park, California. (His  household goods had been moved from 
Alaska to Seattle a t  Government expense, and, as will be discussed 
later, he had received travel allowances f a r  the  entire distance 
traveled by hi8 dependents.) 

Initially, the Comptroller General noted the  statutory authority 
for  the payment of trarel and transportation allowances upon the  
advance return of dependents from oversea8 areas." However, the  
Comptroller General 8130 stated tha t  those "provisions a re  not 
self-executing, however, but require the issuance af regulations by 
the  Secretaries of the  service? concerned." Regulations then in 
effect provided for  transportation of dependents and household 
goods, in cases of advance return, only to the  port of debarkation.12 

Accordingly. the  Comptroller General denied the claim for re- 
imbursement for shipment of claimant's household goods beyond 
Seattle, Washington, saying : - _  

l f s  Como Gen. B-149770 1Oer 1s I ' i 6 l i  
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such orders afford P O  basis for sllowne reimborrement for'  the f ran l -  
purfalicn u%ch had alreadr takin nlace 11 

To compound ( in  the eyes of the claimant) the injury,  the 
Comptroller General concluded his decision a i  follows' 

Alfhauph, a% stated above there UWJ n o  B ifhorifv f o r  t ran iwr ta tm 
of ?our dep-ndenri at Grvrrnmert expens-s beyond the port of de- 
barkatin? h e  record rhous :bat b? routher dated Janiarv  30 1957, 
YOU were paid mileage ln the amaunt af w;? he f a r  gal r deoendirfs' 
travel from IlcChord Air Force Base Ks.shineron. to Baldvin Park. 
California Thus the amount of nneh pBymrnt will  he inel  ided m B 

revised and enmplete statement of yonr indebtedness ta the United 
States uhieh w11I be iurnished YOU by O U T  Clams D ~ m a n  14 

111 THE EFFECTIVE DATE O F  TRAVEL ORDERS 

Probably the most important single provision of the Joint T r a w l  
Regulations is a seeminyly innocuous subparagraph contained in 
paragraph 3003, T E X S  o i  O r d e i s .  nhich reads as follows: 

b b f f c c i , i . r  D a t ~  The effectne dare oi orders i s  the date of rhe mem- 
ber's rel ief  tdetaehmenfl frcm the old &talion e x e r t .  

11; Bher leave or delay prmr t o  reportine to the ne- ifation i s  
authorized in the orders or t i e  member 13 panted add,rianal 
travel t m e  t a  permit t r ave l  by a ~peelfic made oi transportatm 
the amount of such leaie,  delay, OT additmnal travel  time w111 
be added t o  the date of relief (detachment) co determine the 
effective date. 

(2)  l Y i e n  the arderi  involve temporaw duty .at one or more places 
en m ~ i t e  t o  a permanent d u t y  i t s t i an  In a nonrestricted area, 
the effect ive date. i o ,  the purpose of dependent t r a v e l  nqd 
rhipmem of hausehold roods. IS the date of rehef idelachment) 
f rom the laat temporars dutv station, p l v ~  leave, delay. or 
additional travel time alloued far marel h i  a specific mode of 
trannilorfation. authorized EO be taken after such detachment: 

( 3 1  When the orders involve t e m ~ o r s r y  duty a t  m e  or more places 
en route to B permanent duty staban ~n B restricted area, the 
effect ire dafc. ior the purpose i f  dependent travel and ship- 

1s MJ. Comp. Gen. B-149770, dupra note 10, at  p.  s, 
1, Ibid. 
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ment of household goads. is the date of relief (detachment) 
f rom the permanent duty station plus iesve, delay. or additional 
travel time allored far trarel bv a specific mode of trans- 
portation, authorized to be taken prim to the member's report- 
in. to the hrit  temporary diitv statinn. 

If d l  suthonzed leave, delay. or additional travel time 1% not utilized, 
only that amount actually utilized will be considered m determmng the 
affective date of order..'b 

These are same of the "rules of the game," the significance of 
which is usuaIIy learned taa late, for  the lesson is frequently the 
incident giving rise to their  application. These a re  the rules which 
operated to the financial detriment of Lieutenant Colonel Schultz 
and many others before him. 

The Comptroller General has consistently held that no t ra re l  is 
required in connection with a permanent change of station until 
the date the  member must depart  his old station in order to report 
to his new station on the date specified in his travel orders.16 In 
such cases the travel time required is computed an the baais of 
"ordinary means of transportation (rail unless otherwise speci- 
fied) ."a: These decisions of the Comptroller General have resulted 
in tha t  pa r t  of the Joint Travel Regulations which defines the 
term "effective date of arders."ls As travel and transportation 
allowances a re  only payable for travel performed or to be per- 
formed "under orders,"'9 tha t  is, required to be performed, the 
rerocation or  amendment of travel orders prior to their e f fec t ive  
date may result in the member concerned being required to bear 
the expense of travel performed prior to  such revocation or  amend- 
ment. The application of these rules is illustrated by the following 
examples. 

Case 4. Captain A was directed to proceed on permanent change 
of station from Washington, D.C., to For t  Sam Houston, Texas, to 
report  thereat not later than June 3, 1962. Rail travel time from 
Washington to San Antonio is three days. Captain A departed 
Washington by rail on June 1, 1962, and reported to For t  Sam 
Houston on June 3, 1962. On June 2, 1962, Captain A's orders 
were revoked. Learning of the revocation an his arrival a t  Fo r t  
Sam Houston, Captain A returned to Washington. 

15 JTR, Chanee No. 106. pars. 3003-lb (July 1, 1961).  The term "restricted 
area'' means a piaee where dependents a m  not permitted. 

14 36 Camp. Gen. 257 (1956) i 33 Comp. Gem. 269 ( 1 9 5 4 ) ;  31 Comp. Gen. 166 
(1951): 18 camp.  en. 536 (1936);  s camp.  en. 524 ( 1 ~ 2 9 1 ;  2 camp. G ~ ~ .  
638, 642 (1923):  Ma. Comp. Gen. 8-149242 (Sept. 25,  1962). 

1:33 Comp. Gen. 289 119541. 
I *  Note 15 8UP70. 
3837 U.S.C. 0 404(a)  (Supp. I V ,  1962). 
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As there mas no leave, delay or additional travel time involved, 
the effectne date of Captain A's order? was June  1, 1962.3O As his 
orders were rmoked a f t e r  their effective date, Captain A is en- 
titled to traiel  allowances fo r  his travel from Yaahington to San 
Antonio and return." 

Case 5. Captain A was directed to proceed a n  permanent change 
of station from Kashingtan ,  D.C., t o  For t  Sam Houitan. Texai. to 
report thereat not later than June 25, 1962 His orders authorized 
him to travel by privately owned vehicle. The travel time by t ra in  
to For t  Sam Houston 1s three days, \\bile the  travel time by auto- 
mobile 1s five dass .  Captain A departed Tbrhington  on June 20, 
1962, and drove to San Antonio, reporting t o  For t  Sam Houston on 
J u n e  25, 1962. On June 21, Captain A ' a  travel orders were revoked. 
Learning of the revocation on his arrival a t  For t  Sam Houston, 
Captain A d r a w  back to Wra8hingtan. 

Captain A is not entitled to travel a l l o i ~ ~ n c e s  for  the  t r i p  f rom 
Wxahinpton to  Sa" Antonio and re turn .  To compute the effective 
date of  Captain A's orders, the number of d a p  of additional travel 
time allowed him ta travel by privately awned vehicle ( 2  days) 
must be added to  the date of departure ( J u n e  20) .  The effective 
date of Captain A's orders %%'as, therefore, June 22. A8 hls orders 
were revoked on June 21, prior ta their effective date, he would 
hare received notice of the  revocation but for the  fact t h a t  he 
departed his station prior to  the  effective date for  his own 
convenience. 

Case 6.  22 By orders dated January  25, 19i2 ,  Sereeant B was 
t ransfer red  from For t  Dix, New Jersey, to Camp Stoneman, Cali- 
fornia. for  fur ther  movement overseas. The orders authorized 13 
days' delay en route to  count as leave plua 12 days' travel time to  
permit travel by privately owned automobile, and directed him to  
repar t  to Camp Stoneman on February 20, 1962. 

Sergeant B departed For t  Dix on January  26, 1952, and reported 
to  Camp Stoneman on February 20, 1952. His wife departed For t  
Dix on January  26 and traveled to Minnesota. 

By orders dated February 13, 1962, Sergeant B'8 name was 
deleted from the  onginal travel orders. Sergeant B thereupon 
returned to For t  Dix, 8 s  did his wife. 

Sergeant B was held not to be entitled to  any travel allowances 
for  any  of the  travel performed by him and  his wife. Using, as  did 

10 "ate 1; supra 
11 JTR. Change No. 116, pars. 4156,  Case 4 (July 1. 1962) 
11 The fsets of this ease are taken from 33 Camp. Gen. 289 (1914). 
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the  Comptroller General, a rail travel time of four days in this 
case, the e f f e c t i v  da te  of Sergeant B's order8 may be computed as 
fa l lans :  to  the date of departure ( January  2 6 ) ,  add the  number 
of days' leaie  taken (13) and the number of days' additional travel 
time allaned to  permit travel by automobile ( 8 ) .  Thus, the effec- 
tive date of Sergeant B's orders was February 16. As stated by the  
Commroller General' 

U I f C  21 

I t  should be noted t h a t  the  decisions of the  Comptroller General 
in this area of travel allowancee a re  not  founded on the rules con- 
cerning the effective date of orders as set for th  in the Joint Travel 
Regulatiana.24 To the contrary, the  rules contained in the regula- 
tions are derived from the  prior decisions of the  Comptroller Gen- 
@ral. Accordingly, when it was proposed tha t  the  regulations be 
amended to provide tha t  the "effective date of o r d e r s .  . . is the data 
the member departs from the old permanent duty station, regard- 
less of any  leave, delay. or temporary duty authorized or directed 
en route." the  ComDtraller General stated tha t  such an amendment 
noold go "beyond the scope of the applicable statute and, if pro. 
mulgated, would be inralid."z' 

The significance of the effectire date of t r a d  orders is not 
limited to  cases wherein travel orders have been amended or re- 
voked, but is felt throughout the entire field of t r s re l  and trans- 
portation allowances. Here, atated briefiy, are some of the more 
important rules involving the  effective date of travel orders :  

(1) Shipment of Hoasehold  Goods. In  connection with a tem- 
porary or permanent change of station, a member of a uniformed 
service is entitled to shipment af his household goods a t  Govern- 
ment expense.2i Detailed regulations implementing the  statutory 
sutharizatian a r e  contained in the  Joint Travel Regulations.2' 

As household goods must be packed and shipped prior to  the  
effective date of orders to arrive a t  the new station concurrently 
with the  member, the  member is protected from financial 108s in 
the event orders are amended or reroked. In this connection, the  
regulations provide: 

18 31 Ccmu Gen a t  291. 
21 Note 15 ~upra.  
2536 Camp. Gen. 257, 259 ( 1 0 5 6 ) .  
2837 US.C.  5 106(b) (Supp. IY, 1962) 
21 JTR, eh 8. 
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Shipment of hoarehold Foods made after receiilt of eamwtent change- 
af-Jlatlan orders,  buc before the effective date thereof. w11i be forwarded 
or retllrned to proper destination at Government exoense in case such 
ordrrr are subsequently amended or cancelled, provided such shipment 
is made m the best fare~eesble inrareat of the G o ~ e r n m e n t  and the 
member 1 8  

However, the effective date of travel orders is important in 
determining what  articles may be shipped as household goods, 
Excluded from the definition of household goads are:  

[Alrrlciei acquired a f t e r  rhe effective date a i  ehanee-ai-rratm orders, 
exceot that hnoaehald poodi  iieiride otherwie proper articles purchased 
~n the Urited Stafie.  -Len shipped m i r i e a i  after ~ppraval by the 
S - I V ~ C P  of uhirh cl-e O U ~ P ~  is a memher.9 

(2)  Dislocation Allowance. With certain exceptions not here 
material, a member of 4 uniformed service whose dependents make 
an authorized more in connection with his permanent chanpe of  
station I S  entitled to a dislocation slloaance equal to his basic al- 
lowance for  quarters for  one month.30 The amount payable is an 
amount equal to the inember's quarters allowance ior one month 
an the effective date of his permanent change of station orders.31 
Accordin&. if a member is promoted while he is en route. but 
before the effectl ie date of his travel orders, he will be paid a dis- 
location allowance based on the quarters alloxance a i  the grade 
to which promoted. 

( 3 )  Allowances i o r  Dependcnts '  Trazel. For a member to be 
entitled to reimbursement for travel of dependents on permanent 
change af station, the dependency must exist on the effective date 
of the travel arders,31 and the dependent must not be a member of 
a uniformed service an active duty on the effective date of such 
orders.33 Futhermore.  as the amount af travel allowance% f a r  
dependents' travel varies with the ages of the dependents,3' the 
effective date af the travel orders is important in determining the 
amount of allowances p a ~ a b l e . ~ '  

26 J T R .  Change Ka 113, pars  8014 (April 1. 1962) 
P-JTR, Change No, 108. para. 8000.2 (Item 10) ( 0 4  1, 1961). 
8 0 3 7  U.S.C. $ 4 0 7  (Supp. IT, 1 9 6 2 ) .  
81 JTR, Change No. 113. pars 9001 ( A m i  1, 1962).  
82 JTR, Change 30. 108. para 7000 (Item 101 iOct.  1, 19611. 
31 I d ,  Item 7. 
84 JTR,  Change No 116, para. 7003-2 ( J u l y  1, 19621. 
$6 . lTR Change KO. 91, para 7067-2 14pri!  1 1960) The effective date 

a i  arderr IS not the sole factor ta be considered here. The r s m l a t i a n l  s e t  forth 
four rule8 which take i n f o  account when the travel is actualls performed In 
relation to the effective date of orders; e.*., d the travel 18 eampleted ~ n u r  
to the effective date of orders, entitlement will bo based On the attamed apes 
on the dstp of campl~tlon af travel. 
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IV. PROPOSED LEGISLATION 

Included in the Department of Defense legislative program for 
the 87th Congress were two proposals directly related to the prob- 
lems discussed herein. Department of Defense Proposal Number 
87-50, entitled "Career Compensation Act, Amend Sec. 303(c)  to 
Permit Advance Movement af Dependents and Effects," was for- 
warded to the Bureau of the Budget on August 24. 1962. and 
Department of Defense Proposal Number 87-176, entitled "Travel 
and Transportation Allowances, Authorize Payment Upon Change 
of PCS Orders," was Sent to the Bureau of the Budget an July 27, 
1962.86 As bath of these proposals will undoubtedly be presented 
to the 88th Congress, their  examination here is warranted. 

A. DOD PROPOSAL YCXBER 87-503' 
The purpose of this proposed legislation is to permit the Seere- 

taries concerned ta authorize by appropriate regulations the ad- 
vance return of dependents, household goods and privately awned 
vehicles of military members f rom overseas areas to locations in 
the United States, and to authorize return transportation to the 
United States of unmarried children of a member who became 21 
years of age while the member is assigned on duty overseas. 

As noted previously,88 the present statutory authorization for 
advance return of dependents and effects f rom overam8 areas re- 
quires that unusual or emergency circumstances exist. As the 
phrase "unusual or emergency circumstances" is not deemed suf- 
ficiently braad to cover all eases wherein advance return of depend- 
ents and effects may be essential f rom the standpoint of the morale 
and welfare of members and their  dependents, this limitation has 
been found undesirable and too restrictive to meet the needs of the 
services. Other aspects of the proposed bill a re  self-explanatory. 

If enacted, the proposed bill will amend section 406(e) of Title 
37, United States Code, by adding the following provision thereto: 

31 Sec'y af Army, Final Report on the Ststus of the Department of Defense 
L e ~ ~ s l a l w e  Program f a r  the 87th Congress [October 1962) (Ed. note- 
Dep't of Defense Praposals l o r .  81-50 and 87-176 have, subsequent t o  the 
writing of this comment, been substantlaliy meorgorated into the mllitary 
pay bill now under consideration by the House Armed Services Committee, 
H R. 1686.88th Cang, 1st  Sera 

81 The diaeuaaion of thw pmpaeed bd l  i s  substantidly as contained in the 
letter from the Secretary of the Army forwarding to the Speaker of the House 
of Representatives a draft of the leglslative propmal. Sveh so-called "Speaker 
Letters'' are prepared for  each DOD pmpasal. with an identical letter being 
rant I" eseh case t o  the President of the Senate. 

119631 1 

8 8 3 1  U.S.C. 8 406(e) (Supp. IV, 1962) .  and note 12, mpra. 

31 S e c ' ~  af A m y .  Final ReDort on the Ststus of the Demrtment of Defense 
LeFIdallve Program f a r  the 87th Congress [October 1962) (Ed. note- 
Dep't of Defense Praposals l o r .  81-50 and 87-176 have, subsequent t o  the 
writme of this comment. been substantlaliv meoroorated into the mllitarv . .  
pay biyl now under consideration by the House Armed Services Commitre;. 
H R. 1686.88th Cang, 1st  Sera 

81 The diaeuaaion of thw pmpaeed bd l  i s  substantidly as contained in the 
letter from the Secretary of the Army forwarding to the Speaker of the House 
of Representatives a draft of the leglslative propmal. Sveh so-called "Speaker 
Letters'' are prepared for  each DOD pmpasal. with an identical letter being 
rant I" eseh case t o  the President of the Senate. 

119631 1 

8 8 3 1  U.S.C. 8 406(e) (Supp. IV, 1962) .  and note 12, mpra. 
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With respect l o  members serving outside the continental United 

States or i n  Alaska. the Secretaries concerned may. in advance of rhe 
movement of the member om a change of permanent station. authorize 
trsnipartatlan ~n kind for dependents or reimbursement therefor. o r  
B monetary sliowBnCe I" lieu of siieh traniportation ~n kind , , .: ~n con-  
nection with such advance movement traniwrtation , , , of  bq?age 
and household effects . , ., and tramporfanon , , 

hick . . . from atations outside the continental 
Alaska t o  appropriate l o c a t m i  m the cantmental 
~ o s r e m a r ~ .  hut iiat more than m e  return trip: uhen such adianee 
movement Is determined by the Secretary concerned to be nn the best 
interests af the member OT dependent and the Government. The adranee 
movement of a prlvstel? owned motor veiiele urder this sgbrectian 
precludes the later movement of another motor vehicle , , , upon t h e  
member beme ordered t o  B new permanent duly Station in the United 
States. Trarsportation of hovsehold effects from nanl~mparary itorsee 
to a deaipnaled place in t h e  Cnited States 13 authorized upon the 
advance return of dependenti  Far the puraaie of entitlement to re- 
turn transportatlcn af dependents t o  the Fnited Starea or i t 6  p o ~ b e ~ i i a n s  
und-r ths ri,bw.etion. unmarned  childrer who were furnished trars- 
portation ~n kind ta the member'a permanent ducy station outalde the 
continental Unit-d States o r  in Alaska, or  for  whom the member ~ a 8  
entitled fa reimburremtnt therefor or to B monetary nilaaanee ~n lheu 
of  such trampartanon in kind and B h o  became twenty-one years a i  a m  
while the member * a i  IO i e r v m ~ .  shall be coniiderd a9 dependents 9) 

B. DOD PROPOSAL S C W B E R  87-176'0 

The purpose of this proposed legislation is to  authorize the  pay- 
ment of travel and transportation allowances to a member for 
travel performed by him or his dependents under permanent 
change of rtation orders tha t  are modified or revoked. 

A8 hereinbefore noted, the result of pertinent decisions of the 
Comptroller General id  to require a member either to delay the 
movement of himself and his dependents until the date they must 
depart in order to reach his new station a t  the  required time (com- 
puted by rail travel t ime) ,  or to assume the risk that his orders 
may be modified before their effective date. Althouph this risk 
is statistically small, the possible financial loss t o  an individual 
could cause serious hardship. 

Taking leave between permanent staiions affords advantases 
both to  the  member and to the Government. The member is enabled 
to  travel leisurely with his family, visit relatives and obtain 
quar te rs  a t  his new station. The Government is benefited by the  
member taking care of all such personal matters during this 

39Dep't of Defense. Legidatire Proposal No. 87-50 11962). See note 37 
'YP70. 

4 0  The discuaaion of this pmpu%ed bill is subatantiails as contained in the 
letter from the Secretary af the A n  Farce forwarding to che Speaker of the 
Hause of Repreamative8 a draft af the legirlat iv~ pmpiosal. 
192 *oo 10628 
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period of leave, thereby enabling him to  devote his full time to his 
duties almost upon reporting. 

The proposed bill is retroactive to  1 October 1949, and all person8 
who, since tha t  date, have incurred additional expenses for  travel 
and transportation as B result of modification or revocation of 
permanent change of station orders would be reimbursed. Those 
affected by the  retroactive provision of the  bill will have a period 
of one year from the  date of enactment of the bill in which to file 
claims. 

If enacted, the  proposed bill will amend section 253 of Title 31, 
United States Code, by adding the following: 

(i) Under uniform r-gulations preaenbed by the Secretaries eon- 
earned. a member of a uniformed ~ e i v i c e  shall be entitled to travel and 
timsporfaticn a l l o w a n c ~ ~  und-r nnbseefion la)  and t o  transomtation 
of  his d a m d e n t s  and baggage and haiiiehold eReetr under subsection 
( c l ,  fo r  travel performed under orders that direct him to make a 
permanent change of ststion and that are (1) cancelled. revoked, or 
modified directing his return t o  the stabon f rom whmh he was being 
transferred OT ( 2 )  modified t o  direct h m  t o  make B different permanent 
change af station (1 

Section 2 of the  proposed bill contains the retroactive provisions 
referred ta above. 

V. CONCLUSIOKS 

The field of travel and transportation allowances is f raught  with 
legal pitfalls into which the  uninitiated may fall to  his financial 
detriment. A few of these troublesome area8 h a w  been briefly out- 
lined herein. 

I t  is not contended tha t  a member should be reimbursed for  
travel performed prior to  the  issuance of orders. The rare in- 
stances when such reimbursement would be proper a re  provided 
for  by statute (unusual or emergency circumstances) and by regu- 
lations (member officially notified tha t  orders would be issued). 
However, in the  matter of advance re turn  of dependents f rom 
overseas areas, it  is obviously undesirable to  have one agency ( the  
service concerned) make the initial determination t h a t  justifying 
circumstances exist, and another agency ( the  General Accounting 
Office) be empowered to  overrule tha t  initial determinatiah, with 
resulting financial 1088 to the service member. Department of De. 
fense Proposal Number 87-50 will put final authority in this re- 

(1 Dep't of Defense, Legislative Proposal No. 87-176 (1962). See no* 40 
-~ 
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gard in the Secretaries concerned, subject, of course. to review by 
the Comptroller General for possible abuse of discretion. This 
proposed legislation will undoubtedly be presented to the 88th Con- 
gress, and should receive enthusiastic support. 

Department of Defense Proposal Sumber  87-176 has the simple 
effect of permitting a member to take leave en route to his new 
permanent station, or to depart  a few day8 early to permit t ra re l  
by priratelg owned vehicles, without subjecting himself to the risk 
of suffering severe financial loss in the event his orders are 
amended or revoked prior to their  effectire date. Such leare or 
additional travel time is not only desirable f rom a morale stand- 
point. but is  u ~ u a l l y  considered to be a necessity. This proposed 
legislation also will be presented ta the 88th Congress. I t  is con- 
sidered to be highly desirable legislation, and in the minds of those 
who ha re  suffered under the prevailing rules it will undoubtedly 
be classified as  "humane" legislation. I t  should receive the Support 
of ail concerned. 

WALLACE s. MURPHY* 

*Msjor, JAGC. U.S. Army; Member of Faculty, The Judge Advocate 
General's School, U S .  Army, Chariotteauille. Virginia: LL.6. .  1949, Uni- 
veiaity a l  Saufh Carolina; Member of the Bsri of South Carahna and the 
U.S. Court a i  Military Appeals. 
194 A00 lolls 



By Order of the Secretary of the Army: 

EARLE G .  WHEELER, 
General, United States A m y ,  

Off ic ia l :  Ckief  o f  S ta f f .  
J. C. LAMBERT, 
Maim General, United States Armv,  
The Adjutant General. 
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